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THE K0sovo ADVISORY OPINION:
CONFLICT RESOLUTION AND PRECEDENT

By Richard Falk*

I. POINT OF DEPARTURE

The somewhat surprising majority view in the advisory opinion of the International Court
of Justice (ICJ) assessing Kosovo’s declaration of independence’ has some bearingon prospects
for an eventual end to the bitter conflict between Kosovo and Serbia. It may also have some
relevance for a variety of political movements around the world whose leaders might be more
inclined than previously to tempt fate by declaring their people and territory.to be internation-
ally independent of the sovereign state within which they are now geographically located. slg—
nificantly, the ICJ majority sidestepped the question put to it by the General Asseml:?ly,' ina
move objectionable to the four dissenting judges, recasting it in such a way as to limit its
response to whether Kosovo’s declaration of independence, issued on February 17,.2008‘, Wwas
“in accordance with international law” to the rather bland assertion that the declaration did not
violute international law.> The Court did not say, and explicitly ruled out any interpretation
suggesting, that Kosovo’s declaration was acceptable under internationial law, although ‘by
Lotusreasoning, what a state is not expressly prohibited from doing s pffrmittcd.g' The majority
also expressed its view that the declaration was not to be viewed as deciding upon Kosovo’s final
status in wotld diplomacy. ' .

This seemingly surgical delimitation of the response to the General Assembly wins applause
from those who seck a conservative jurisprudence from the Court that narrows findings to t%xe
extent possible, and derision from detractors who would like the Court to be less deferential
to the sensitivities of sovercign states. From another angle the Court behaved in a somewhat
political manner, deferring to geopolitical wishes by rather unexpectedly valic‘datin.g the Kosovo
declaration, yet seeking to prevent wider policy effects, which seemed to av01<:ll asimple :extuai
application of the intentions of the Security Council as set forth in Resolution 1244.

* Of the Boartd of Editors. '

1 Accordance with International Law of the Unilateral Dedlaration of Independence in Respect of Kosovo, Advisory
Opinion (Int’l Ct. Justice July 22, 2010) [hereinafter Kosovo Opinion]. Documents of the IC] and the Permanent
Court of International Justice referred to in this essay are available on the ICJ Web site, http:/fwww.icj-cij.org/.

2 Id., paras. 1, 123(3); GA Res. 63/3 (Oct. 8, 2008).

3 8.5, Lotus (Fr. v, Turk.), 1927 PCIJ (ser. A} No. 10. ' . -

# Security Council Resolution 1244 (June 10, 1999) contains several passages t}}‘at seem 1{ac0ns1stent w_ith the
Kosovo declatation of independence. In the preamble the following clause appears: f’i’mﬁmzng the commirment
of alt Member States to the sovereignty and territorial integrity of the Federal Repubfic of Yugoslavia and the ottmr
States of the region . . . .” Then, in operative paragraph 10 the United Nations secretary-general is authorized “to
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The puzzle that emerges is why the majority would decline to invalidate the Kosovo dec-
laration of independence without endorsing it in accordance with the language of the General
Assembly’s question, Apparently, the majority found the declaration acceptable if strictly lim-
jted to the Kosovo situation, bat did not want to endorsc in any way the general practice, as
it would encourage an expansive reading that would give direct aid and comfort to an array of
secessionist movements waiting in the wings of the global political stage. In some respects,
divergent views on whether such fine-tuning is appropriate and effective help explain the split
between the majority of ten and the dissenting minority of four.”

“ This equivocation with respect to the wider legal implications of the advisory opinion will
likely lend memorable prominence to the colorful concluding sentence of Judge Bennouna’s
dissent: “Such declarations are no more than foam on the tide of time; they cannot allow the
past to be forgotten nor a future to be built on fragments of the present.” Whether such a pre-
diction of inconsequentiality is accurate or not, only the future can tell. Other dissenters seem
to express their worry in opposite terms, contending that upholding the declaration will mea-
surably encourage secessionism in inappropriate and undesirable ways.”

The majority tried to meet Judge Koroma’s concerns by making clear chat its /egal reasoning
cannot properfybe understood as giving aid and comfort to the separatist initiatives being pur-
sued with respect to Northern Cyprus and the Republika Srpska. The judicial attachment of
such limitations on the applicability of the Court’s refusal to invalidate the Kosovo declaration
to other secessionist/self-determinative initiatives seems unlikely to be politically effective over
time in restricting the scope of its assessment in this instance. In effect, the outcome regarding
Kosovo is [ikely in the future to be read broadly even though the majority view is written nar-
rowly, precisely to discourage such a broad endorsement of unilateral declarations of statehood.
This concern appears to be a large part of what worries dissenters about the approach taken by
the majority. The decision explicitly indicated that some unilateral declarations similar to that
made by Kosovo would be in violation of international law. In the instance of Cyprus, it
pointed out that the relevant Security Council resolution (which is more or less equivalent to
Resolution 1244) took pains to specify the contours of the final political disposition as one that
would retain the reality of a unified state with a single citizenship.® The Court declared that
its interpretations of Security Council resolutions proceed on a case-by-case basis, taking
account of all surrounding circumstances.” But why would sccessionist political movements

establish an incernarional civil presence in Kosovo in order to providean interim administration for Kosovo uader
which the people of Kosovo can enjoy substantial autonomy within the Federal Republic of Yugoslavia™; and para-
graph 4 allows an agreed number of Serb military and police personnel to return to Kosovo to perform their func-
dons. Allin all, it is hard to negative the conclusion that in Resolution 1244 the United Nations confirmed Serbia’s
claim to sovereignty over Kosovo.
» ? Four members of the Court dissented ftom paragraph 123(3} on the declaration’s nenviolation of internationat
law: Vice President Tomka, who appended a declaration to the advisory opinion, and Judges Keroma, Bennouna,
and Skotnikov, who appended dissenting opinions to it.
“ € Kosovo Opinion, supra note 1, Diss. Op. Bennouna, J., para. 69.

7 Eg., id., Diss. Op. Koroma, J., para. 4.
- ¥ See Kosovo QOpinion, supra note 1, para. 114 (majority distinguishing SC Res. 1251 (June 29,.1999) on
Cyprus}. Republika Srpska’s declaration of independence would also not be acceptable, as the breakaway was
achieved through violations of international humanitarian law in the form of ethnic cleansing,
* ? Kosovo Opinion, supra note 1, para. 117 (“When interpreting Security Council resolutions, the Court must
: establish, on a case-by-case basis, considering all relevant circumstances, for whom the Security Council intended
to create binding legal obligations.™). The Court relied on a similar approach in Lega/ Consequences for States of the
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bother to distinguish between a conclusion that the Kosovo declaration of independence did
. « oy
not violate international law and a finding that the declaration was "in accordance with inter

national law™?

1. THE AUTHORITY OF ADVISORY OPINIONS

Many commentators rend to belittle the stature of advisory opinions by stressing their “advi-
sory” character, which generalizes upon Judge Bennouna’s cynical remark r_hi;: the outcome
here is no more than “foam.” I have argued against such thinking in the past. I beheve. that
advisory opinions should be read and treated as providing the most authoritative {ntcrnatmnal
law assessments available, and deserve respect by affected parties and by the political organs of
the United Nations, as well as by scholars. True, advisory opinions are expiicitl)( disabled from
deciding disputes between states, but for legal guidance there is no bettelj or hlgh-er source of
authority at the international level than the highest judicial body in the UI:lltcd Na.uc.)ns systemn.
Much effort and expense is invested in the process of obraining an advllsory opinion, Whlc'h
seems ta confirm its potential value to the political forces behind a particular request. In this
proceeding, in the period from December 1 to 11, 2009, alone, twenty-scven states (not
including Serbia and Kosovo) decided to take advantage of the opportunity to per.suatfle the
judges as to the proper reading of international law celative to the Kosovo declaration in the
form of elaborate oral pleadings.'* Some of these governments were rel?resented b.y advocates
who rank among the world’s most influential jurists, which further tﬁStIﬁt'}S to the importance
the leadership of many states attributes to the advisory opinion process. [sit then wasteful, ‘and
subversive of the international rule of law, to suppose that the outcome of such a proceedmg,
as embodied in the carefully crafted opinions of eminent judges representativta of .the.world s
main legal systems and reflective of the geographic dispersion of UN members}up,. s;gmﬁc?ntly
affects the weight of informed opinion about the proper resolution of contested international
law issues? In this proceeding important issues of regional stability wereat stake, aswell as more
general concerns about the proper limits of the right o self-determination. Surely, sucha (flellb—
erative process should count for something more than “advisory” in the development of inter-
national law.

How advisory opinions of the [C] are treated by governments, nonstate political actors , z.mcl
the media and public opinion is at its core an issue of legal sociology, 2 matFer for empirical
inquiry into whether the community of states and its institutional mech‘amsm accord s.uch
opinions respect or are quick to cast them aside whenever sovereign states reject the conclusn?ns
reached or geopolitical pressures are brought to bear. Butin our less statist pos'tw\Xf'e:stpha‘han
world, it is also relevant to consider whether advisory opinions exert influence in civil society,
among nongovernmental organizations, and on world public opinion. E

As matters now stand, the unforcunate term “advisory” has generally been treaved politically,

Continued Presence of South Afvica in Namibia (South West Africa) Notwithstanding Security Conncil Resolution 276
(1970), Advisory Opinion, 1971 ICJ REP. 16, 53, para. 114 (June 21). ' .
1 Richard A. Falk, Toward Authoritativeness: The [C] Ruling on Lvael’s Securzty.Wd{!, 99 AJIL 42 (2005); sgz a:G g
Richard A. Falk, Nuclear Weapons, International Law and the World Court: A Historic Encounter, 91 AJIL 64,
(1997).
11 See Transcripes of 1CJ Public Sittings, CR/2009/24—33 (Dec. 111, 2009).
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cspecially by governments opposed to the policy implications of the IC] approach, as if the legal
findings in an advisory opinion were advisory in their essence, that is, without any entitlement
binding or obligatory force. This is a fact of international life, which in effect has given states
a linguistically and jurisprudentially respectable option to ignore or defy the legal conclusions
reiched by this procedure without suffering adverse consequences. Given these considerations
t isalmost assured that advisory opinions on controversial issues will altmost never be respected
governments whose national policies collide with the legally determined outcomes reached
by the IC]. At most, the infrequent attempts to implement such controversial opinions have
produced bitter political confrontations that have rarely been resolved by compliance with the
Court’s view of the international law issue at stake.'? Unlike the constitutional exceptionalism
embodied in the UN Charter through the veto power given to permanent members, judicial
yceptionalism associated with advisory opinions is available to all sovereign states, and appar-
ntly the cognate organs of the United Nations itself.
Yer unlike a contentious case in which states have cither directly or indirectly expressed their
consent to adjudication, and implicidy their willingness to comply with the outcome
reached,'? an advisory proceeding enables an international law question on very sensitive issues
o be put to the IC] in the face of the strenuous objections of concerned states, even leading
tates.'* The Court mechanically reaffirms its fidelity vo the Eastern Cirelia principle, which
as routinely been understood to stand for the proposition that an advisory opinion cannot
nction as a disguised or indirect way of pronouncing upon a dispute between states that has
0t been submitted to the Court for adjudication.'® But in practice the Court has responded
‘requests from organs of the United Nations, especially the General Assembly, that are rel-
cvant to ongoing controversies involving the policies of sovereign states.’® The legal assess-
ments in these advisory opinions have usually not been implemented because of political resis-
icc by important states that oppose the whole idea of IC] pronouncements as to the
ceptability of policy under international law, especially if the outcome casts a shadow of
lawfulness over established patterns of behavior.'”

!2'The most prominent example of this dynamic arose in the Cold War setting, with the United States leading
-effort to give effect 1o, and the Soviet Union holding out in defiance of, the international law view pronounced
vy the Coure on obligations of members for contributions to peacekeeping budgets for operations that they opposed.
tain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter}, Advisory Opinion, 1962 ICJ REP.
51 (July 20).
P Burt the Nicaragua case illustrases chat even the denial by the Court of the U.S. effort to withdraw consent from
contentious proceeding and the U.S. refusal to participate in the merits phase did not lead 1o compliance with an
dverse decision, bur to rejection of the judgment. Military and Paramilicary Activities in and Against Nicaragua
icar. v. U.8.), Jurisdiction and Admissibilicy, 1984 IC] REP, 392 {Nov. 26); Military and Paramilitary Activities
n and Against Nicaragua (Nicar. v. U.S.), Merits, 1986 IC] REP. 14 (June 27); Contemporary Practice of the
United States, 79 AJIL 438 —41 (1985) (indicating U.S. withdrawal from proceedings); Contemporary Practice of
ie United States, 80 AJIL 163—65 (1986) (noting U.S. termination of IC]’s compulsory jurisdiction}; UN SCOR,
Ist Sess., 2716th mtg. at 7, UN Doc. $/PV.2716 (Oct. 22, 1986) {quoting statement to Security Council rejecting
Court’s jurisdiction in case by U.S. ambassader Vernon Walters).
*'The United States used its political leverage unsuccessfully in the General Assembly to prevenc referring the
e of the legality of nuclear weaponry to the IC] for an advisory opinion.
? Status of Eastern Carelia, Advisery Opinion, 1923 PCIJ {ser. B) No. 5, at [9—21 (July 23).
16 See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 IC] REP. 226 (July 8) [here-’
nafter Nuclear Weapons); Legal Consequences of the Construction of 2 Wall in the Occupied Palestinian Ter-
itory, Advisory Opirion, 2004 IC] REP. 136 (July 9) [hereinafrer Wall].
=17 See, e.g., Nuclear Weapons, 1996 IC] REP. at 266—67, para. 103(2)(C), (D}, (F); Wall, 2004 ICJ REP. at
01—02, para. 163(3).
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In view of rhis predilection for nonimplementation, a somewhat persuasive practical argu-
ment can be made for viewing advisory opinions as inherently lacking in political force even
if legally authoritative. It is essentially an argument that combines legal positivism with polit-
ical realism and parallels the affirmative case for the veto in the Security Council: At the present
stage of international society, it is not desirable to push the requirements of international law
beyond their voluntary acceptance by major states.'® Further, any attempt to do so will con-
sistently result in disregard, and thus will actually contribute to the cynical dismissal of the
international rule of law as irrelevant to the behavior of important sovereign states. Conse-
quently, the argument runs, since the outcomes of high-visibility advisory opinions raise such
low expectations of compliance by the actors whose interests are adversely affected, it is always
unwise to seek them in the first place. Of course, there isa degree of circularity here arising from
the preemptive discounting of the legal authoritativeness of such international law assessments
by labeling them as merely advisory.

Itshould be pointed out that several high-profile, controversial advisory opinions, especially
Legality of the Threat or Use of Nuclear Weapons and the Wall case, were vigorously promoted
by civil society actors that mounted strong pressure on governments. These actors view a favor-
able outcome in an advisory opinion as an important victory even if not implemented. Such
an advisory opinion functions as a crucial element in “legitimacy wars” fought with soft-power
instruments that are nonviolent yet intend to be coercive.*” Arguably, such an advisory opinion
can also help shape wider public attitudes that over time may exert pressure on governments
toact in accordance with a legal mandate contained in its findings, and perhaps eventually gen-
erate respect and compliance.

I, WHETHER TO ASSESS THE KOSOVO DECLARATION OF INDEPENDENCE

In some respects, several of the dissenting opinions seem to rest their concerns on an implied
posture of judicial restraint, arguing that the question put to the IC] was of a political nature
and needed to be resolved through negotiations by the parties, or, if this failed, by the Security
Council. For this reason the appropriate response to the General Assembly’s question was for
the Court to exercise its discretion to turn down the request, while affirming that the issue con-
tained in the question was one of international law, and therefore satisfied jurisdictional
requirements.?® More precisely, several dissenters contended thar aside from the political char-
acter of the status of the Kosovo declaration, the UN role in determining the future of Kosovo
was really a matter for the Security Council, which made the Court’s willingness to respond

'8 Hedley Bull’s formulation of this position remains the clearest. See Hedley Bull, The Grotian Conception of
International Seciety, in HEDLEY BULL ON INTERNATIONAL SOCIETY 95 (Kai Alderson 8 Andrew Hurrell eds.,
2000).

** The exemplary case of 2 legitimacy war was the antiapartheid campaign of the late 1980s and early 1990s that
was waged by way of sanctions, boycotts, and divestment, instruments of coercion reinforced by symbolic suppore
from the United Nations. The General Assembly’s repudiation of the judicial outcome in the Spauth West Afica C_'ases
(Fth, v. §. Afr.; Liber. v. S. Afr.), Second Phase, 1966 IC] REP. 6 (July 18), was one contribution by the United
Nations to the antiapartheid campaign. Ser GA Res. 2145 (XXT) (Oct. 27, 1966).

2 Tt is potable that on the jurisdictional question the Court was unanimous. Kosovo Opinion, supra note 1, para.
123(1).
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n inappropriate exercise of discretion to accept the question because the General Assembly
should never have posed ir.2!
'T'he majority judges obviously did not support this minimizing approach to the role of the
CJ.in its advisory function with regard to Kosovo’s declaration of independence. Their atti-
tude favored responding to the General Assembly and scemed partly to reflect a sense of insti-
tutional responsibility, namely, that the Court should always do its best not to rely on its dis-
retion to decline to respond whenever a major UN organ poses an international law question
1o it. In effect, the majority believes it has a duty to clarify the relevance of international law
henever it is appropiately requested to do so, regardless of motivation or where the chips
might fall with respect to implementation. The debate among the judges here is mainly over
the issue of appropriateness in relation to the Kosovo circumstances, although sharp differ-
nces emerged as to the proper substantive response once it was decided to answer the question.
In one sense an unusual feature marks the debate about this particular advisory opinion.
Almost always, the country taking the initiative in seeking an advisory opinion has been correct
in predicting that the Court would agree with its interpretation of the facts and law at issue.
[ this situation, Serbia was the maving party within the General Assembly that challenged the
Kosovo declaration of independence and pushed for an IC] advisory opinion. Serbia was
undoubtedly convinced that its view of the unlawfulness of the declaration would prevail or
at least lead to an ambivalent response, given the explicit affirmation of Serbian sovereignty
over Kosovo in the language of Security Council Resolution 1244, which Serbia and Russia
casonably expected to control the ICT’s response to the General Assembly’s question.* Serbia
probably also anticipated that a favorable outcome at the World Court would somewhat
trengthen its hand in future negotiations, especially with regard to the northern 10 percent
Kosovo’s territory where the Serbian minority is overwhelmingly concentrated. In addition,
Setbian officials may have believed that it would be useful in their presumed pursuit of a par-
tition of Kosovo to be able to cede a degree of sovercignty. This concession would set up the
asis for a compromise allowing the northern area of Kosovo with its Serbian majority to be
ncorporated into Serbia, possibly coupled with some sort of compensatory tertitorial exchange
hat would give Kosovo control over the Albanian villages in today’s southern Serbia. In fact,
othsides and thelarge number of participaring parties seemed to believe that an advisory opin-
on in their favor could substantially influence future diplomacy despite the limitations dis-
ussed above with respect to authoritativeness and compliance.
- Not surprisingly, Serbia was angered and disappointed by the results. It had clearly fost the
dvisory opinion battle, although not completely, as the majority never affirmed the indepen-
ence of Kosovo or the current suitability of Kosovo for membership in the United Nations
atid other international institutions, or even whether Kosovo was entitled to diplomatic rela-
lons owing to its claimed status as a sovereign state. Nevertheless, it was to be expected that
the top Serbian officials would denounce the advisory opinion, so that its findings will have no
caring on the outcome of further negotiations with Kosovo.”? Whether Serbia will be

- ¥ See separate opinion of Judge Keith, who dissented on this issue alone, voting with the majority on the question
f substance. 74, Sep. Op. Keith, J. (explaining his vote against paragraph 123(2) of the dispositif).

“ For the sovereignty language in Resolurion 1244, see note 4 supra.
223 See, e.g., Serbians Strive to Keep Kosove, AUSTRALIAN, July 28, 2010, ac 9 (quoting parliamentary motion stat-
rig that Serbia would never recognize Kosovo’s “unilaterally proclaimed independence” and citing Setb president
Boris Tadi¢ to same effect), available in LEXIS, News Library, Major World Newspapers File; Daniel McLaughlin,
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successful in nullifying the impact of the advisory opinion on the eventual resolution of the
international legal status of Kosovo and its furure relationship to Serbia remains to be seen.

Kosovo, as the winner before the Court, has naturally argued in support of respecting the
advisory opinion, and of rapidly formalizing the de facto realities of independence that have
now been legally endorsed, if only indirectly.>® Tt is a short step from allowing the declaration
of independence to stand and concluding that Kosovo should be regarded as de jure indepen-
dent and fully respected as a sovereign state and permitted to become a full-fledged member
of international society. After more than a decade of de facto independence, Kosovo could not
possibly continue in any meaningful sense to be treated as subject o the sovereigniy of the
former Federal Republic of Yugostavia or be indefinitely consigned to a kind of diplomatic pur-
gatory.?” The ensuing decade has not provided much reassurance about the capacity and will-
ingness of the Kosovo government to protect the human rights of minorities, especially the
Serbs. The difficulties associated with fulfilling this commitment have not eroded the strong
internatonal political consensus favoring normalization of Kasovo's de facto structure of inde-
pendence. The consensus cannot be implemented diplomatically or legally because of the
steadfast refusal of Serbia to renounce its claim of sovereignty over Kosovo, reinforced geo-
politically by Russia’s readiness to veto any effort to legalize the sovereignty claims of Kosovo
at the United Nations.

IV. IMPLICATIONS FOR THE RIGHT TO SELE-DETERMINATION AND
SECESSION MOVEMENTS

Kosovo has never made a secret of the fact that it is uncompromisingly dedicated to becom-
ing an independent sovereign state with full membership in international society, and without
any ties to Serbia. Ever since the NAT'O war of 1999 expelled the Serbian military presence
from Kosovo, it has seemed like a political certainty that Kosovo would achieve its aspiration
to bean independent state. This outcome also corresponded with the unanimously manifested
preferences of the Albanian population, which constitutes close to 90 percent of the total. From
a political and moral perspective, there was strong support, especially in Europe and North
America, for the view that Serbia had lost its sovereign authority over Kosovo as a result of a
persistent pattern of gross violations of fundamental human rights of its inhabitants, as well as
the purported intention to carry out ethnic cleansing of a significant portion of the Albanian

Serbia in UN Bid to Ward off Kosove s Secession, IRISH TIMES, July 31, 2010, at 9, available in id. (noting Serbia’s
submission of draft resolution to General Assembly calling for peaceful dialogue by all parties involved to find 2
mutually acceprable solution).

24 See, e.g., UN Press Release SC/10000 {Aug. 3, 2010} (citing statement to Security Council of Kosovo foreign
minister Skender Hyseni).

2% The Independent International Commission on Kosove issued a report in 2000 that recommended at chat
time “conditional sovereignty,” subject mainly to reliable assurances that Kosovar minorities would be pro-
tected. INDEPENDENT INTERNATIONAL COMMISSION ON KOSOvO, THE KOsSOvO REPORT: CONFLICT,
INTERNATIONAL RESPONSE, LESSONS LEARNED 259—79 (2000), available ar herp:/fwwrw.reliefweb.int/
library/documents/thekosovoreport.htm; INDEPENDENT INTERNATIONAL COMMISSION ON KOSOVO, THE
FOLLOW-UP OF THE KOSOVO REPORT: WHY CONDITIONAL INDEPENDENCE? (2001), available at howp:/l
www.heimat.de/home/illyria/kosovocommission.org_report_english_2001.pdf (elaborating on the earlier report).
The present author was a member of the commission,
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community. In this regard, the advisory opinion is merely confirmatory of a legitimacy
approach to sovereignty, that is, that sovereigaty is no longer to be treated as unconditional but
; contingent on maintaining governmental control and respect for fundamental human
ghts.*® Against this overall background it might have been expected that the Court’s majority
would at least refuse to treat the declaration of independence by Kosovo as contrary to inter-
‘national law.
. Disregarding the plain language of Resolution 1244 definitely upset the dissenters, and
seemns to go against the view that the Court should refrain from a politicized treatment of inter-
ational law issues.”” The majority appears to have been walking a tightrope, balancing an
effort to be constructive in fight of sursounding circumstances against the temptation to take
sides in the unresolved political struggle between Serbia and Kosovo. In this sense, the majotity
opinion gave Kosovo’s aspirations muted and indirect encouragement, while evidently trying
to avoid the rigidifying impact of a legalistic construction supportive of the sovereignty claim
lied upon by Serbia.?®
- Some other contextual factors help to explain the stance chosen by the majority. The dip-
lomatic tensions that preceded the drafting of Resolution 1244 demonstrated that the only way
to avoid a Russian veto in the Security Council was to insert vague language atfirming Serbian
sovereignty even though the states favoring humanitarian intervention expected and wished
that Kosovo would be severed from Serbia in the future. Toundercut the Serbian claim seemed
to require the Court to employ this somewhat strained construction of the language in Res-
olution 1244 as away of avoiding a regressive application of legality criteria.* It isalso plausible
to conjecture that the majority was influenced by legitimacy considerations, not wanting to
ake a legalistic course in view of Serbia’s past abusive behavior in Kosovo.
* Because this balance was struck by the majority, the issuc of whether Kosovo could claim
aright to self-determination was finessed. Here the likely motivation was a great reluctance to
-depart in law from the general view that the exercise of self-determination should never be
allowed to undermine the unity of an existing sovereign state. This legal position was
“entirely consistent with the approach taken in the most widely influential formulation of
he right to self-determination in international law, which is contained in the Declaration
“on Friendly Relations Among States.?® At the same time, it was seen as destabilizing and
~morally regressive to do anything that might strengthen Serbian intransigence about

- {1 ;;g)ee FRANCIS M, DENG ET AL., SOVEREIGNTY AS RESPONSIBILITY: CONFLICT MANAGEMENT IN AFRICA

* % Ste note 4 supra.

- Compare, e.g., 1C], Accordance with International Law of the Unilateral Declaration of Independence in
RespecF of Kosovo, Written Contribution of the Republic of Kosovo (Apr, 17, 2009), and Writen Statement of
the United States of America (Apr. 2009), with Written Statement of the Government of the Republic of Serbia
(Apr. 15, 2009), and Written Statement of the Russian Federation {Apr. 16, 2009) (conveying a sense of the geo-
political encounter as expressed in the opposed legal interpretations of the status of the Kosovo declaration).

. ® For extensive academic discussion of legality/ legitimacy trade-offs, including in light of the Kosovo interven-
tion by NATO, see LEGALITY AND LEGITIMACY (Richard Falk, Mark Juergensmeyer, 8 Vesselin Popovski eds
forthcoming 2011). ’
o The declaration conditionally affiems the idea that the right to self-determination should not disturb the unity
of existing states. Declaration on Principles of International Law Coneerning Friendly Relations and Co-operation
{l‘mong Sta?es in Accordance with the Charter of the United Nations, GA Res. 2625 (XXV), annex (Oct. 24, 1970)
(“Nothing in the foregoing paragraphs shall be construed as authotizing or encouraging any action which would
dlsmeml?er orimpair, totally ot in part, the tetritorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and slf-determination of peoples as
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granting de jure status to normalize Kosovo’s de facto independence. From the standpoint
ofhuman rights, as well as political realism, the Kosovo claim is highly reasonable. It would
be irresponsible and extremely destabilizing to insistona legal reversal of the de facto inde-
pendence that Kosovo has enjoyed, with UN backing and administration, and regional
and geopolitical reinforcement {even withan acknowledgment of Russian opposition), for
more than a decade.

Nevertheless, the endorsement of self-determination for an ethnic community and delim-
ited geographic region within Serbia, which was not itself a sovereign state but a federal
component of the former Federal Republic of Yugoslavia, has some destabilizing potentialities.
If Kosovo attains statchood in the full sense, a virtual certainty in the near future, it
will be an example of self-determination to the third degree, though not officially described
as such. The first degree is at the level of a sovereign state, as when a socicty manages to
achieve political independence and end colonial rule. The second degrec is a domestically

sovereign unit of the sort that constitutes federal states, such as the sovereign states that -

emerged after the collapse of the Soviet Union and Yugoslavia. The third degtee is an ethnic/
geographic fragment of a federal substate unit, such as the claimant movements in Chechnya,
South Ossetia, and Abkhazia.

This approval of Kosovo’s march to sovercignty, even if not so described, amounts to a
greatly enlarged view of the right to self-determination. As such, it seems to disregard, or
at least significantly qualify, the international law view that the territorial unity of existing
sovereign states should, without exception, be respected. On the basis of the Kosovo prec-
edent, any “people” living in a geographically distinct area, if suffering from gross abuse
of human rights, could claim sovereign independence and statehood. As suggested, careful
reading shows that the majority tried to avoid such reliance by presenting the Kosovo dec-
laration as exceptional because of surrounding circumstances. But why could not the peo-
ple of South Ossetia, Abkhazia, Fastern Anatolia (Kurdish separatists), Chechnya, Xin-
jiang, Quebec, Hawaii, Puerto Rico, Kashmir, and countless other places make equally
compelling legitimacy arguments, reinforced, at least to a small degree, legally and psycho-
logically by the Kosovo precedent? This precedent draws on the advisory opinion, but it
additionally can point to the political and diplomatic encouragement given to Kosovo to
become an independent state, including by the style and substance of the UN adminis-

tration ever since 1999,

V. THE PALESTINIAN CASE

Obviously, one possible extension of the Kosovo precedent would be to Palestine.’

Among the variety of treatments of the legal/legitimacy issues, John Quigley’s book makes
an elaborate argument to the effect that Palestine is already state.?” But the approach of

described above and thus possessed of a government representing the whole people belonging to the territory with-

out distinction as to race, creed or colour.™).
31 The present author was designared as special rapporteur on the situation of human rights in the Palestinian

territories occupied since 1967 by the UN Human Rights Council in 2008.
32 JOHN QUIGLEY, THE STATEHOOD OF PALESTINE: INTERNATIONAL LAW IN THE MIDDLE EAST CON-

FLICT {2010},
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he Kosovo advisory opinion is to suggest that the issuance of a declaration of ind
erice by the Palestinian Authority (PA) would bolster the case with respect to both et
_ future status. The PA prime minister, Salam F ayyad, has often hinted at the inferr(:sf:m
.take such an initiative in the near future if the current peace talks fail. Yet just a o
.ting the Kosovo declaration would seem destabilizing, so respecting a P;alestizjlian dscr(lipu—
tion might have a similar destabilizing effect, given the dramartically different surrou Cc; e
reumnstances. e
T i.m prospect that destabilization would arise from a Palestinian declaration stems from twi
cqgsgc!e.ratlons not present in the Kosovo context: first, the relative strength and presum 3
opposition of Istael, which would almost certainly lead to a drastic response to suci Pal )
nian move, and the likelihood that the United States would back Israel by dismissin ;s ET
ty any declaration of independent statehood by the PA that was not the outc:(}omeg of ?nriu _
_gqnai r.wgotiations endorsed by Israel; and second, the extent to which the de facto real?r_
:;.___}%’alestme is one of prolonged Istaeli occupation involving Israc!’s establishment of over o
i ered settlements with an overall population approaching five hundred thousand i (:Ee
cupied West Bank and East Jerusalem. In other words, a Palestinian declaration WOUIdl:l )
umably be far more ambitious and provocative than the Kosovo claim to legalize the sti'cr "
uo. The essence of a Palestinian declaration would be to overcome the staui uo resulel o
_goqi- more than four decades of occupation and settlement building. The decia?ation wo rllg
esumably insist on the removal of the Israeli presence from all Palestinian lands oc i d
e_r‘1967, the right of return for Palestinians living in refugee camps or exile, and a n: urP y
=ss literal implementation of the iconic Security Council Resolution 242 mjandatin . ?l{ir
rwal of Israeli forces, including from Fast Jerusalem.?? B
Erom the Palestinian side, the temptation to issue a declaration of independence is likely to
row much stronger in the event that this latest attempt to negotiate a peace fails, as segms
most a certainty. If that eventuality materializes, the ICJ response to the Kosovo d:eclaration
ill be remembered and invoked. In some respects the Palestinians’ case is stronger than that
fthc Kosov?rs. For. one thing, there is no instrument comparable to Resolution 1244 that
__ﬁ.rrns Israeli sovereignty; on the contrary, there is Resolution 242, as well as an international
nsensus that Palestinian claims to sovereign status are both justified and 100 long denied. F
other, there is the view that Israel has been systematically guilty of gross violitions f t; r
uman rights of the Palestinians living under occupation, and that the occupation of G \ h .
| :(.Zl.l.l.ded a series of further violations of international humanitarian law amiuntin to ?:Z? N
ag:al:mst }%umanity.54 Finally, there is the mounting judgmenrt that prolonged ocgcu artlilj)lris
oW lasting more than forty-three years, is itself a condition of de facto unlawfulngss tha;
fepresents a continuing denial of the right to self-determination and gives rise to a right
 Tesistance within the confines of international humanitarian law. Overall, then ?h
egitimacy/legality assessment of the Palestinian situation seems more supporth,fe of a’ ¥
teral declaration than the case of Kosovo. At the same time, the Israeli military opti‘;:}l;

?3 SC Res. 242 (Nov. 22, 1967).

34 . ; o

n flejnﬁi{]u@an Ig;ghts.CO.llnch,.H.uma.n Rights in Palestine and Other Occupied Arab Territories: Report
o9 2009at1;ms act-Finding Mission en the Gaza Conflict [“Goldstone Report”], UN Doc. A/ HRC/ 12?’ 48
pt. 25, ). For a general assessment of Isracli violations of international humanitarian Jaw in occupied Pal-

Estine, see Report of the Special Rapport he Siruati ; . L e
pied Since 1967, Richard Falk, UN Doe, A/GS/531, ot (g 36, 30105 "¢ mlesindan Terrtories Occu-
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combined with an unfavorable balance of geopolitical forces from the Palestin-ian perspec-
tive, might seill make it imprudent to issue sucha declaration arufi thus outweigh the legit-
imacy rationale that has builc suppert for the Kosovo path to independence and sover-
cigaty. In effect, the benefiss of legitimacy and legalicy perform a role for the Palestinians
similar to that of Banquo’s ghost in Macbeth.

SELE-DETERMINATION IN REGIONAL HUMAN RIGHTS LAW:
From KosovO TO CAMEROON

Dinab Shelton™

The right of self-determination has long been celebrated for bringir%g indcpendf:nce and seli—l
government to oppressed groups, yet it remains a highly controversial norm of internation

law. From the breakup of the Austro-Hungarian and Ottoman Empires after World War I'to

the struggle of colonial territories for independence following World War I1 and the later dis-

solution of the former Yugoslavia, there has been an unavoidable conflict between the‘efforfs
of peoples to achieve independence and the demands of existing states to preserve .thcn‘ t‘ern; _
torial integrity.! The UN Declaration on Principles of International Law reﬂe'cts this tensmn.d _
It gives the principle of sclf-determination universal scope asa right k?elongmg to un‘deﬁne -
“peoples” but rejects any secession from independent states “conducting themselves in com-
pliance with the principle of equal rights and self-determination of peoples: - an(% thus p((i)_s—
sessed of a government representing the whole people belonging to the territory without dis-
tinction as to race, creed or colour.” The 1993 Vienna .
Conference on Human Rights similarly affirmed the universal applicz.itiox} of the ngl.nt of self- .
determination to peoples under colonial or other forms of alien domm:fttmn or fore1gn. occu-
pation, but also specified, in conformity with the Declaration of Principles, that the right

uraging any action which would dismember

shall not be construed as authorizing or enco . . : mb
fitical unity of sovereign and inde-

or impair, totally or in part, the territorial integrity ot po !
pendent states conducting themselves in compliance with the pri
self-determination of peoples and thus possessed 0
people.?

In its recent Kosovo advisory opinion,
prohibition of unilateral declarations of independence in el
the practice of the UN Security Council > In fact, the Court note

ther general international law orin

* Of the Board of Editors.

! See ANTONIO CASSESE, SELF-DETERMINATION OF PEOPLES: A LEGAL REAPPRAISAL (1?95}. ¢

2 Declatation on Principles of International Law Concerning Friendly Relationsand CO-OPC;‘ZUOYI };mong rates
in Accordance with the Charter of the United Nations, GA Res. 2625 £CXV), annex (Oct. 24, 1970).

? Vienna Declaration and Progamme of Action, para. 2, UN Doc. A/CONF.157/23 (Juby 12, 1993).

: i i i son of Independence in Respect of Kosovo,Ad‘vi—
A e L e o Dedarm(énig this cspsay are available on the IC] Web site,

sory Opinion (Int’l Cr. Justice July 22, 2010). ICJ documents cite
btep:fwww.icj-cj.org.

# “[N]o general prohibition against unilateral declarations
the Security Council.” /4., para. 81,

Declaration adopted by the World -

nciple of equal rightsand .
fa government representing the whole -

4 the International Court of Justice (IC]) found no

d that “during the seco nd half "

of independence may be inferred from the practice of
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011]
fthe twentieth century, the international law of self-determination developed in such a way
sto createa right to independence for the peoples of non-self-governingterritories and peoples
ubject to alien subjugation, dominarion and exploitation.”® Moreover, the Court observed,
great many new states have come into existence as a result of the exercise of this right and also
e issued declarations of independence outside the colonial context. Thus, state practice did
ot point to the emergence in international law of a new rule that prohibits making a decla-

on ofindependence in such cases. Nonetheless, the Court noted sharp disagreements about
Fwlhether, outside the context of non-self-governing territories and peoples subject to alien
ibjugation, domination and exploitation, the international law of self-determination confers
pon part of the population of an existing State a right o separate from that State.” Similar
differences were found to exist regarding whether international law provides for a right of
rcl‘hedi.al secession” and, if so, in what circumstances. The Court declined to resolve these
debates, finding it was unnecessary to do so in order to respond to the question posed by the
eneral Assembly, which concerned only whether or not the declaration of independence was
accordance with international law.

__The issues that the Court did not address remain significant ones. They have been sources
fconflict, practice, and jurisprudence in many regions of the world. Africa, for example, con-
nues to confront the aftermath of colonialism, during which arbitrary boundaries were

rawn, dividing some peoples and forcing others together, sometimes despite a tradition of
utual hostility or enmity. To resolve one such problem, on January 9, 2011, residents of
suthern Sudan are scheduled to vote on whether to secede or remain part of the largest country
 the continent.® Although included as past of a peace agreement, the referendum has
n repudiated by many in the region and may yet be postponed or canceled.” The regional
frican Union is caught between its Constitutive Act, which enshrines as a founding principle
respect of borders existing on achievement of independence,”® and its significant role as a
griatory and guarantor of the peace agreement.'! The potential for secession of part of Sudan
flowing the referendum may be viewed by some through the prism of decolonization, in

er to legitimize the resulting independence. Supporters of secession may note that in its

. %0, para. 79 (citing Legal Consequences for States of the Continued Presence of South Africa in Namibiz (South

West Africa) Notwithstanding Secutity Council Resoludon 276 (1970}, Advisory Opinion, 1971 IC] REP, 16,

ards: 5253 (June 21); East Timor (Port. v. Austl.), 1995 IC] REP. 90, para. 29 { June 30); Legal Consequences

the Construction of 2 Wall in the Occupied Palestinian Territory, Advisory Opinton, 2004 ICJ] REP. 136, para.

8 { July 9)).

Id., para. 82.

The referendum was stipulated under the Comprehensive Peace Agreement of 2005, which formally ended a
ty-year civil war between the government in Khartoum and the south’s Sudan People’s Liberation Movement
y. See Comprehensive Peace Agreement Between the Government of the Republic of Sudan and the Sudan

¢ople’s Liberation Movement/Sudan People’s Liberation Army (Jan. 9, 2005), a¢ http:/fwww.aec-sudan.org/

lcpalepa-en.pdf.

2 The second Afro-Arab summit, held in Sirte, Libya, on October 10, 2018, rejected the porential secession and

werlined the importance of protecting Sudan’s erritorial integrity, explaining that the failure to do so would lead

ie disintegration of the whole continent. See htep:/fwww.afro-arabsummit.com.

: Constitutive Act of the African Union, Art. 4(b), July 11, 2000, OAU Doc. CAB/LEG/23.15. The founding

uments and other treaties, conventions, and instruments of the African Union, as well as some instruments of

 predecessor organization, the Organization of African Unity (OAU), are available at hetp:/fwww.africa-union.

g/foot/au/Documents/ Treaties/treaties.ham,

"Jean Ping, AU Chairperson, Remarks at the UN High Level Meeting on Sudan (Sept. 24, 2010), a¢ htepy/

0gs.ssre.orgf/sudan/,
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Kosovo opinion the IC] recognized the legality of independence for peoples subject to alien sub-

jugation, domination, and exploitation, but did not attempt to resolve the diversity of views.
tems provides some of the answers that the ICJ declined to give in the Kosove opinion.

outside that context.
final part refers to the written submissions of African and American states in the Kosovo

In contrast to Sudan and the potential independence of its southern region, indigenous and
tribal peoples in Africa and the Americas have refrained from claiming independence, seeking
instead to obtain internal self-determination and, in particular, control over their ancestral -
lands and resources. The right to such internal self-determination is recognized by the two
international instruments devoted to the rights of indigenous and tribal peoples: the Interna-
tional Labour Organization’s Convention (Ne. 169) Concerning Indigenous and Tribal '.
Peoples in Independent Countries' and the UN Declaration on the Rights of Indigenous
Peoples.'? The UN Declaration explicitly recognizes indigenous peoples’ tight to self-
determination.’® For its part, ILO Convention No. 169 contributes to defining “peoples” by .
regarding self-identification as the fundamental criterion, but specifies that the use of the term. -
“shall not be construed as having any implications as regards the rights which may attach o
the term under international law.”'> While thus seeming, to refute the right of indigenous peo
ples to self-determination, the Convention nonetheless recognizes the aspirations of indige
nous peoples to control their own institutions, ways oflife, and economic development “within
the framework of the state in which they live,”* In fact, the major part of ILO Convention No
169 can be characterized as setting forth elements of internal self-determination for indigenous
and tribal peoples, as groups entitled to special treatment.’”

Taking into account these global instruments, the African and American regional human_
rights systems have contributed to the law of self-determination. As this essay will reveal, th
two regional systems have distinguished internal from external self-determination, and indi:
cated the different circumstances under which each variation of the right applies. The essa
begins with a look at the relevant human rights provisions of the two systems, after which i
turns to the case law concerning secession claims; the discussion on secession is limited to Africa.
because no case of this type has come before the American human rights institutions. It the

TH‘_E RIGHT TO SELE-DETERMINATION IN REGIONAL HUMAN RIGHTS INSTRUMENTS

the Inter-American system, neither the American Declaration on the Rights and Duties
fan'® nor the American Convention on Human Rights' mentions a right of self-
mination. Language to include this right in the Draft American Declaration on the Rights
ndigenous Peoples under negotiation in the Organization of American States remains in
ckets without consensus.* In contrast to the American and European human rights instru-
nts,”' the African Charter on Human and Peoples’ Rights® contains a detailed right of peo-
es (o self-determination. Given the context of decolonization in Africa and the struggle
gainst apartheid in Southern Africa, both of which are referred to in the preamble to the Afri-
an Charter,” itis notsurprising to find the right expressed. As defined in African Charter Arti-
20, the right to self-determination has more detail than is found in common Article 1 of
UN Covenants on human rights (the International Covenant on Economic, Social and

ral Rights and International Covenant on Civil and Political Rights).>* Article 20 stip-

1. All peoples shall have the right to existence. They shall have the unquestionable and
inalienable right to self-determination. They shall freely determine their political

Airﬁ%:rican Dccllaration of the Rights and Dusies of Man, May 2, 1948, 43 AJIL SUPP. 133 (1949). The con-
191}21;@1113 otihcr instruments of the Inter-American system are available at huep://wwwl.umn.edu/humanres/
dchr.htm].
Ap_-_x_erican Convention on Human Rights, Nov. 22, 1969, 1144 UNTS 123.
Seg Reco¥d of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples,
b Meeting of Negotiations in the Quest for Points of Consensus (Washington, D.C., Nov. 30-Dec. 2
:_QAS I?oc. GT/DADIN/doc.334/08 rev. 5 (Dec. 3, 2009) (deaft Article 3). ,
S:('_)znzvlennon for the Protection of Human Rights and Fundamental Freedoems, Nov. 4, 1950, ETS No. 5,213
I tican Charter on Himan and Peoples’ Rights, June 27, 1981, 21 ILM 58 (1982).

n the preamble to the Afiican Charter, the African states both reaffirm the pledge i i

; : ter, that they made in Articl
cct’hg (_)AU“th:;rt.cr, see infra note 31, “ro ere%dicate all forms of colonialism frgm f&frica” andy affirm that th(;)er
é;:;ig;f:l ,O]d.t, ;1;1 glu’r); 1:; ;(?]‘131’8\&6. the total liberation of Africa” and to eliminate colonialism, neocolonialism,
Common Article 1 of the International Covenant on Economic, Social and Cuitural Rights, Dec. 16, 1966,

.. S 3 Clnafiet ICESCR » dfl nac nal C C i
> v L l fica 6 E96 9 9
UIJ I hel fa ES ) (] lsﬂtel atio ovenasnt on Livl ﬂnd QLTI ]. nghts, DCC. 1 > 6; 9

12 Tpyernational Labour Organization, Convention Concerning Indigenous and Tribal Peoples in Independent:
Countries (No. 169), June 27, 1989, 2z hitp:/fwww.ilo.org/ilolex/ [hereinafter ILO Convention No. 169]. For an
overview of the ILO’s concern with indigenous peoples, see LUIS RODRIGUEZ-PINERQ, INDIGENOUS PEOPLES;
POSTCOLONIALISM, AND INTERNATIONAL LAW: THE ILO REGIME (1919-1989) (2005). o

1% Declaration on the Rights of Indigenous Peoples, GA Res. 61/295, annex (Sept. 13, 2007). -

M 74, Art. 3 (“Indigenous peoples bave a right to self-determination. By virtue of that right they freely determin
their political status and freely pursue their economic, social and cultural development.”). The Deeclaration on the.
Rights of Indigenous Peoples also affirms indigenous peoples’ rights to autonomy and self-government, culture;
traditional knowledge, development, education, social services, the environment, and ownership of tradidon
lands and narural resources. '

15 11O Convention No. 169, supra note 12.

16 Id., pmbl., para. 5.

17 Notably, the World Bank Operational Mapual, OP 4.10 (July 2005}, ar hup:ffgo .worldbanl.orgf:
2G58SZAET, also recognizes the customary rights of indigenous peoples over lands and resources, and affirms the
principle of their “free, prior, and informed consultation” in relation to bank-funded projects affecting them. Seé:
2l Committee on the Eliminarion of Raciat Discrimination, General Recommendation No. 23, Indigenous Peo
ples, para. 5 {Aug. 18, 1997), Report of the Committee on the Elimination of Racial Discrimination, UN GAOR
524 Sess., Supp. No. 18, Annex V, UN Doc. A/52/18 (1997}, calling upon states, inter alia, to “recognize and pro
tect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and:

1. All peoples have the right of self-determination. By virtue of that right they freely determine their polic-
ical status and freely pursue their economic, soctal and cultural development.

2. Al peoplqs may, for their own ends, freely dispose of their natural wealth and resources without prejudice
EJ anfi] obhgagons arising out of international economic cooperation, based upon the principle of mutual
- benefic, and international law. In ne case may a people be deprived of its own means of subsistence.

3. Tfl}e States Parties to the present Covenant, including those having responsibility for the administration
of Non-Seif-Governing and Trust Territories, shall promote the realization of the right of self-determi-
nation, and shall respect thar right, inconformity with the provisions of the Charter of the United

resources.” Nations.
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status and shall pursue their economic and social development according to the pol-
icy they have freely chosen. ;
2. Colonized or oppressed peoples shall have the right to free themse[.ves from the
bonds of domination by resorting to any means recognized by the international
community. :

3. All peoples shall have the right to the assistance of the states parties to the present
Charter in their liberation struggle against foreign domination, be it political, eco-
nomic or cultural.

keeping with the respect for ethnic and cultural diversity reflected in the preamble’s ref-
to “the peoples of Africa,” and in response to numerous inter-ethnic conflicts in African

atitled to existence are also entitled to self-determination, at least within the boundaries of

states.
oniem with limiting self-determination so as not to undermine territorial integrity was
ent in the Charter of the Organization of African Unity,?' predecessor to the current Afri-
Union. The 1963 OAU Charter made a brief reference to the right of peoples to self-
tmination, proclaiming the “absolute dedication of the Aftican rulers to the total eman-
ion of the African territories which are still dependent,”®? while also asserting a

itment to the principle of territotial integrity through respecting colonial frontiers.?® In
161986 [CJ judgment in Frontier Dispute (Burkina Faso v. Mali), the Court revealed its aware-
s of the problem of self-determination in the context of postcolonial Africa, but also referred
the importance of respecting colonial boundaries.?* Likewise, the 1999 Algiers Declaration
dopted by the OAU Assembly of Heads of State and Government reaffirmed that respect for

ders inherited at independence retains its “validity and permanence as a fundamental

The article appears to recognize two distinct groups of peoples: those that are living under
colonialism and oppression, and those that are not. The first group is entitfied to independence
and foreign assistance in the struggle for liberation (external self«detcrminatlo.n). Other peo-
ples are entitled to maintain thejr existence and exercise their self-determination, but within

existing states. o
Article 20 must be read in the context of the entire African Charter, whose very title indicates

that it is concerned with collective peoples’ rights as well as individual rights. Chapter 1 of thé.
Charter, which expresses the guaranteed individual and collective rights, contains six separa;g
articles on peoples’ rights (Articles 19 to 24), beginning with the right of all peoples to be equal .
and to cnjoy the same respect and the same rights. While such rights were included, the drafters
of the Charter made a deliberate choice not to define “peoples.”? According to a present judge
on the African Court, this decision indicated “the authors’ intention not @ priori to favor or
exclude any interpretation of the word ‘people,’ ”** which is in keeping with African Charter’s
clear concern to take account of the ethnic plurality of African states.”” :

Read in the light of the preamble to the African Charter, most of the articles on ;')eopies’_
rights seem to apply broadly to indigenous and tribal groups within Africa thaf: ate not in colo--
nial or oppressed states. The African Commission has so found in cases ailegmg.wole}tmns 0
Article 19. While the applicants in these cases were unable to prove the alleged violations, the
commission had no doubt that Article 19 applies to identifiable groups by reason of their com-
mon ancestry, ethnic origin, language, or cultural habits.* The right of peoples to frecly c!is'—
posc of their wealth and natural resources, guaranteed in Article 21, has similarly been .applfc;_i
to identifiable groups within African states—for example, to the people of the Ogoni region.

of Nigeria.?

everal of those involved in the drafting of the African Charter®® later indicated that the
fusion of peoples’ rights generally was related to enhancing the place of economic,
ial

» and cultural rights in the text—a matter of considerable importance in Africa.
etheless, the Charter’s drafters defiberately chose not to identify “people” for purposes of the
ective rights guaranteed under Articles 19 to 24 and referred to in the title of the Charter.” The
can Commission also initially avoided defining the concept, in part due to the dearth of

‘Section 235 (“Self-Determination”) of the 1996 Constitution of South Africa malkes this point clear in a

al context: “The right of the South African people as a whoie to seif-determination, as manifested in this Con-

tution, does not preclude, within the framework of this right, recognition of the notion of the right of self-

termination of any community sharing a commen cultural and fanguage herirage, within a terriorial entity in

Republic or in any other way, determined by national legislation.”

-OAU CHARTER, May 25, 1963, 2 1LM 766 (1963).

d., Art. 3(6).

Jd., Art. 3(3); see also Border Disputes Among African States, OAU Doc. AHG/Res. 16(1) (July 17-21, 1964),

tp:/iwww.africa-union.otg/root/au/Documents/Decisions/hog/bHoGAssembly 1964.pdf (reaffirming com-

mitment to the principle of territorial integrity and respect for colonial frontiers).

2 “[TThe maintenance of the territoriaf status quo in Africa is often scen as che wisest course to preserve what has

achieved by peopleswho have struggled for their independence, and to avoid a dissuption which would deprive

oittinent of the gains achieved by much sacrifice. The essential requirement of stability in order te survive, to
p and gradually to consolidate their independence in all fields, has induced Aftican States judiciously to con-

to.the respecting of colonial frontiets, and to take account of it in the interpretation of the principle of self-

termination of peoples.” Frontier Dispute (Burk, Faso/Mali), 1986 IC] REP. 554, para, 25 {Dec. 22}.

Algiers Declaration, QAU Doc. AHG/Decl. 1 0OO0V), at 3 {(July 12—14, 1999), at htep:/fwww.africa-union.

oot/au/Documents/Decisions/hog/YHoGAssembly1999.pdf.

i St?f HASSAN B. JALLOW, THE LAW OF THE AFRICAN (BANJUL} CHARTER ON HUMAN AND PEOPLE’S

RIGHTS 28 (2007).

See Report of the Rapporteur, OAU Ministerial Meeting on the Draft African Charter on Human and Peoples’

ghts, OAU Doc. CAB/LEG/67/3/Draft Rapr. Rpt (I1), at 4-5 (1980); see afro N. A. M. Fanana, The Peoples’

i Under the African Charter on Human and, Peaples’ Rights, 10 LESOTHO L.J. 48 (1997); Richard N. Kiwanuka,

Meaning of “People” in the Afican Charter on Human and Peoples’ Righss, 82 AJIL 80 (1988).

2 See Willem van Genugten, Protection of Indigenous Peoples on the Afvican Continent: Concepts, Position Secking
and the Interaction of Legal Systems, 104 AJIL 29, 3843 (2010). ,

26 PATSAH OUGUERGOUZ, THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS: A COMPREHEL\{
STVE AGENDA FOR HUMAN DIGNITY AND SUSTAINABLE DEMOCRACY IN AFRICA 205 (2003).

27 Id. at 209.

 See, for example, Legal Resources Foundation v, Zambia, Comm. No. ‘211/ 98, AFR. .COMM’N_ ON HUN}. &
PEOPLES’ RTS, [ACHPR], 14 ANN. ACTIVITY REP. (2000--01), and the series of cases against Mauritania, Mz aw{; :
Afican Association v. Mauritania, Comm. No. 54/91 , Amnesty Internationalv. Mauritania, Comm. No. 61/91,and;
Union Interafvicaine des droiss de lhomme v, Mauritania, Comm. No. 98/93 (all in ACHPR, 13 ANN. ACTIVITY REP
{1999-2000)), in which the commission found some discriminatory practices against certain sectors of the Mauritanian
population, but insufficient evidence to show demination of one section of the population against another. The com:
mission’s decisions are available ar http:/fwww.achpr.org/english/_info/List_Decision_Communications.html.

2% Soc, & Econ. Res. Action Center v. Nigeria, Comm. No. 155/96, para, 58, ACHPR, 15 ANN. ACTTVITY RE?
(2001—02), Annex V (reported by Dinah Shelton at 96 AJIL 937 (2002)).
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international jusisprudence and textual definition.?® Commentators have generally taken the view
in 0 : '
that the term “people” may be understood in several different ways, but that external self

: . : o ation 39
determination should be limited to peoples under colonial or racial domination.

1. SECESSION CLAIMS IN AFRICA

The African Commission has considered several ci.ajms‘ of external seEf-detern;natilor}
brought under the African Charter. In th.e first case, dec.:lded in 3995, t?;:{a Katangfg% h:::i f:_ |
Congyess asked the commission to recognize the r.lght to mdepe.n .cnce o d t}:}mgz; ccom-
mission declined to do so, with terse legal analys1.s. The commission nl(;t; that t e_apg jc;ith
had complained only of aviolation of Charter Ar.ticie .'20 {theright O-ife - efrml?;io ; ; Xina:
out indicating that other Charter rights were being v101ated‘: Considering that se 1— ; N
tion could be exercised not only by indep‘cndcnce, butalso “by seiftgover}?ment, ocal gover,
ment, federalism, confederalism, uflitarlsm or any form of reieu:u)r.lls1 tfa}tl ace fs vith h
wishes of the people,”* the commission _held thatitis only when the wi lo ; epeople ind Violai
through a lack of ability to participate in gover_nmfant' or dL]‘.C to‘masswe urlr;aél ?%m‘mation
tions, that the principles of sovereigntgzmd territg?lai integrity give way to se f-de edja1 asion
through secession and independence‘. The decision thus sectns to support “reme
sion,” a highly contested nOtion.durmg the Kosovo proceedings.

From the time that it was const
complaint against Camfroon (d::
focused its attention on “internal
on the exercise of poiitic;al rights[.) h

seizure of power by torce co
izzit?;its ?JI;{};peciﬁc cougs have reitfzrated this posit%on i'n st.rolnger ?nfuzgle’ <
itary coupsto bean intolerable infraction of democratic principles and the rule of law,

ei '
and unacceptable violations of Articles 13 and 20, as those articles guarantee the right of peo
ples to freely choose their government. Accordingly,

Gambia following a military coup,

4 declaring mil

3% REPORT OF THE AFRICAN COMMISSION'S WORKING GROUP OF EXPERTS ON INDIGENOUS POPUTA-
TIONS/COMMUNITIES 72-73 (2005), @ htip:/Fwrww.achpr.org/english/Speci
ACHPRY%20Report%20ENG pdf.
3 OUGUERGOUZ, supra note 26, at 206
4 Katangese Peoples’ Congress v. Zaire,
N I4, para. 4.
42 The commission seemed to suggest.
ticular group had the right to escape: ‘ o )
T el evidence of violations of human rights to the point that the teeritorial integrity

, 253.
Comm, No. 75/92, ACHPR, 8 ANN, ACTIVITY REP. (1994-95).

In the absence of concrete
of Zaire should be caﬂe&l to g
ight to participate in Gover ) ; '
ﬁglds thg view%hat Katanga is obliged to exercise a vari

sovereignty and territorial integrity of Zaire. N
. . .. ) o,
i ifies: itizen shall have the right to participate freely in the government of his coun
i f: ?c;zgcetll?}oip:llc;gi;h ]firzzg zhosen representatives in accordance with the provisions of the law. -
mt“‘f Resoluti)n on the Military, ACHPR Res. 10(XV1)94 (Nov. 3, 1994), in ACHIR, 8 ANN. ACTIVITY RED

(1994-95).
43 See, for example,
in Niger, ACHPR Res. 35

n the Situation in Comoros, ACHPR Res. 34(XXV)99, ;r;c)l on the Situatio
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ihe 3&?8})133“;” ACHPR, 12 ANN, ACTIVITY REP., Annex IV (1998

ords with the -

dering the Kasangese Peoples’ Congress case to the more recent .
cided in 2009; to be considered below), the commission -
self-determination, linking Charter Asticle 20 to Article 13
43 [ a 1994 resolution on the military,** the commission "
nstitutes a violation of both articles. Subsequent

and grave

in the context of complaints filed against :
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overnment was a “grave violation of the right of Gambian people to frecly choose their gov-
rnment as entrenched in Article 20(1) of the Charter.”6

~In a more recent major case on seff-determination in the African system, the commission
turned to the issue of secession and independence. In Kevin Mpgwanga Gunme v, Cameroon,”
surteen individuals on their own behalf and on behalf of the people of southern Cameroon®®
omplained that they had been deprived of the right of self-determination during the 1961 UN
lebiscite and in the subsequent federal constitution of Cameroon. They asserted that the peo-
e of southern Cameroon remain a separate and distinct people who have been marginalized,
¢prived of equal rights of representation in government, and denied the right to development.
hey also claimed that the government denied their right to education and discriminated
against them in thelegal system and in language rights.* They alleged that a survey conducted
in 1995 in southern Cameroon revealed that 99 percent of the people in that region favored
Il independence.

‘The Cameroon government contested jutisdiction, asserting that many of the acts com-
ained of occurred before the Charter entered into force.*® It also challenged the existence of
territory known as “Southern Cameroon” and denied that southern Cameroonians consti-
ted a people. After finding violations of many of the individual rights invoked by the peti-
iers,”" the commission addressed the collective rights invoked in the pertition. The appli-
fits were unstinting in labeling the control of southern Cameroon by the north a form of
nialism resulting from forcible and unlawful annexation. As the commission noted, these
¢ “very serious allegations which go to the root of the statchood and sovereignty of the
public of Cameroon.”* The government submitted thar the events that led to the cre-
on of the state, including the 1961 UN plebiscite, were outside the competence of the

e _Tawara v. Gambia, Comm, Nos. 147/95 & 149/94, paras. 72-73, ACHPR, 13 ANN. ACTIVITY REP., Annex
(1999-2000).

' Kevin Mgwanga Gunmev, Cameroon, Comm. Ne. 266/2003, ACHPR, 26 ANN. ACTIVITY REP. (2008-09).
The African Charter allows the fling of an actio popularis, Id., para. 67; see Malawi African Ass'nv. Mauritania,

Consolidated Comms. 54/91, 61/91, 98/93, 164/97--196/97, 8 210/98, ACHPR, 13 ANN. ACTIVITY REP.,
pendix V (1999-2000).

4:5 Tii all, the applicanes claimed violations of African Charter Articles 2-6, 7( 1),9-13,17(1), 1922, 23(1), 24,
G.

° Malawi African Ass’n v. Mauritania, para, 91; Modise v. Botswana, Comm. No. 97/93, 14 ACHPR, 14 ANN.
ITVITY REP. (2000—01). On this issue, the commission agreed that some of the alleged violations occurred
fe the Charter entered into force, bus noted that the effects coneinue to the present day and thus thar the case
as admissible. Kevin Mgwanga Gunme v. Camercon, para. 96.

Noting that English is one of the official languages of Cameroon, the commission found in Kevi Mewanpa
me v, Cameroon that the failure to register companies whose articles of association were in English constitured
mination in violadon of Charter Asticle 2. Likewise, the ratification of the treaty “Organisation pour
monization des Droits d’Affaires en Afrique,” which specified a preference for the French langnage, resulted
liscrimination. The commission also found violations of the right to life, Article 4, as a result of the faiture of
overnment to investigate and redress police killings of demonstrators; Arcicle 5, torture; Arricle 6, prolonged
ttrary detention; Article 7, right to a fair trial, due to the transfer of prisoners to the north, trial before military
tinals, and failure to conduct the rrials in a language that the defendants could understand; Article 10, right to
ciation; Article 11, right to assembly; and Article 26, independence of the judicary. The commission did not
Lviolations of Articles 3,9, 12, 13, 17, or 19-24. Id., para. 214. As to Asticle 13, the right to participate in gov-
ment, the commission held thar the article guarantees participation, but not equal participation or representa-
0 governmentand the public administration. The facts showed such participation, with the consequence that
violation had occurred.

_d-, para, 153,
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commission, and the commission agreed. Thus, the commission could not prenounce on the

applicants’ allegations concerning “illegal and forced annexation, or colonial occupation of

Southern Cameroon by the Respondent State,” The commission could, however, examine -

issues of economic marginalization and denial of basic infrastructure as continuing violations,
and held that the relocation of majot economic projects and enterprises to the north consti-
tuted a violation of Charter Article 19, as it guarantees equality and equal rights berween
peoples. .

Turning to the corc of the complaint, the right of self-determination under Article 20, the
applicants argued that the right of self-determination continues into the present because the
results of the 1961 plebiscite were never submitted for approval by the parliament of Southern
Cameroon before sovereignty was transferred to a single entity representing both sides. Thus,
a condition for the validity of the plebiscite was never fulfilled. The government continued to
contest the jurisdiction of the commission on this issue, but it also asserted that the southern
Cameroonians do not constitute a “separate and distinct people” entitled to any form of self-
determination. According to the government, the applicants were constructing theirargument

based on

the use of the English language (working language), the specificity of the legal system, of
the educational system, of the system of government, traditional cultures. In fact, thes pec-
ificities of former Southern Cameroons stem solely from the heritage of British adminis-
tration and the legacy of Anglo-Saxon culture. No ethno-anthropological argument can
be put forward to determine the existence of a people of Southern Cameroon, the Southerrz
part being of the large Sawa cultural arca, the northern part being part of the Grass ficlds

cultural area.

- : - i » .
The commission recognized the controversial nature of the issue of defining “peoples,” not-

ing the failure of the Charter and general international law to do so, butit recognized that cer-
tain objective features attributable to a collective of individuals™®® may justify considering
them a “people.” Such recognition was important, in the commission’s view, because the Cbar.-
ter makes peoples’ rights equally important to individual rights; as such, they must be given
protection.’® Each individual within a people is entitled to the enjoyment of all guaranteed

individual rights but, in addition—as part of the collectivity— has common rights that benefit

the community, such as the rights to development, to self-determinarion, and to an equitable

share of the community’s resources.””

To arrive at a definition of “people,” the commission relied on, but did not consider itself
bound by, the findings of 2 UNESCO group of experts convened to consider the concept of |
peoples’ rights.>® The UNESCO group concluded that a group could be considered a people .

53 The UN plebiscite went to the heart of the complaint because the applicants asserted that southern Camercon-

ians were given only two options: merger with francophone northern Cameroon or merger with Nigeria. Indepen-

dence was not a choice presented to them. /d., paras. 2-4.
54 1d, para, 168,
* Id., para. 169.
36 Id., para, 176,
ST 1l

58 See Final Report and Recommendations, International Meeting of Experts on Further Study of the Concept -

of the Rights of Peoples, UNESCO Doc. SHS-89%/CONF.602/7 (1990).

69

AGORA: THE ICJ'S KOSOVO ADVISORY OPINION

fit shared some of the following characteristics: a common historical tradition, a racial or eth-
ic identity, cultural homogeneity, linguistic unity, religious and ideological affinities, terri-
_tbrial connection, and a common economiclife.>” Moreover, a people can be self-identified by
their common consciousness of constituting a people. Thus, for the commission, the collective
ghts in the Charter can be exercised by a people bound together by their history and tradi-
ons, as well as by their racial, ethnic, cultural, linguistic, religious, ideological, geographical,
conomic, or other bonds.

Applying these criteria, the commission concluded that the southern Cameroonians can
oitimately claim to be a people with a distinct identity that attracts certain collective rights.
n contrast to the government, the commission did not find that cthno-anthropological
teributes are determinative— except in the case of indigenous peoples. Indeed, according to
the commission, the guarantee of equal protection to peoples (Article 19) includes those whose
oots are not African. What the people of the southern Cameroon share is a common history,
nguistic tradition, territorial connection, and political outlook. “More importantly, they
entify themselves as a people with a separate and distinct identity.”° This innate character-
tic should be recognized by those external to the group.!

+'The commission thus gave a very broad reading to the term “people”— one that can poten-
ally apply not only to indigenous and tribal peoples, but also to other groups within African
ocieties, including the descendants of European colonial settlers, Asian immigrant commu-
ities, and nomadic societies. If all the collective rights in the Charter adhere to all of these
gtoups, two alternatives may result. The pessimistic view is that the recognition and exercise
f self-determination by African peoples could further weaken the fragile condition of many
African states, bringing about their fragmentation and disintegration. The contrasting, opti-
listic assessment considers that recognizing the rights of Africa’s many peoples could lead to
more democratic, decentralized governments, thereby enhancing local decision making and
spect for human rights within existing states, and strengthening them in the long run.
~Turning to the exercise of the right of self-determination in the Cameroon case, the com-
ission considered the events in southern Cameroon only after the entry into force of the Afri-
an Human Rights Charter—in particular, from the constitutional conferences of 1993 and 1994
1d the signature referendum on independence of 1995. The complainants insisted on their right
10 self-determination, which the government, in tuen, characterized as a secessionist agenda.
-The commission reaffirmed that it is obligated to uphold the territorial integrity of states in
1e African system and thus it that could not “envisage, condone or encourage secession,”*? but
it reiterated thar the right of self-determination can be accomplished by autonomy within a
sovereign state, in the context of self-government, confederacy, or federation. Italso noted that
the Cameroon government had implicitly accepred that the right of self-determination may be
triggered in cases of massive violations of human rights or the denial of participation in public

P I, para. 22.

® Kevin Mgwanga Gunme v. Cameroon, para. 179.

S The comrmission candidly recognized that postcolonial Africa has not been free of domination and ethnic con-
flict, although it does not constitute coloniafism “in the classic sense.” /4., para. 181. The commission: found that
the solution to such problems lies in recognition of the claims of suhordinate groups, like thase involved in the
Present case, and in the good faith participation in regional dispute settlement mechanisms like the commission’s
comphint procedure. See, e.g., #4., paras. 181, 199,

S I, para. 190
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affairs,5? both of which were alleged by the complainants. Given that the commission had
already found violations of Charter Articles 2, 4,5,6,7,11,and 19, the question was whether
the violations were so serious as to call into question the territorial integrity of the state. The
commission found the answer in its conclusion that the state had not violated Article 13,
because the evidence demonstrated that the people of southern Cameroon are represented in
the National Assembly (even though as part of an opposition party). In other words, the
conditions required by Charter Arsticle 20(2)—oppression and domination—had not
been met to the extent warranting invocation of the right to self-determination through
secession and independence.5 In conclusion, the commission urged the state to address

the grievances and violations of the rights of the southern Cameroonians through its dem-

ocratic institutions.®

The commission’s conclusion is consistent with the long-standing preference afforded the
principle of territorial integrity in Africa. Asticle 13 of the Charter appears to play an especially
significant role in deciding whether a people is so oppressed or excluded that it is entitled to
declare independence and form its own government. The commission seems to belicve that so
long as the various peoples in a state have the ability to participate in government through dem-
ocratic institutions—even in a disfavored, minority role—they have the potential to prevent
hurman rights violations and ensure thatany violations that do occur are redressed. The lengthy

ist of violations found in this case, however, suggests that the commission is perhaps too opti-

mistic about the ability of a dominated minority to enjoy the rights to which it is entitled under
the Charter. The commission recommended that the parties engage ina constructive dialogue
and resolve the outstanding issues within six months. The expiration of the period did not pro-
duce a resolution, and the groups that brought the perition continue to press for independence

from the north.

The same commission session that
on the concept of “peoples” in joined cases against Sudan.®® The petitioners alleged violations
of numerous individual rights and also the collective right to development guaranteed in Char-
rer Article 22.7 The latter required the commission to determine whether the victims consti-
tuted a “people.” The commission cited the same factors identified in the Cameraon case to
interpret the content of the term but added that “in States with mixed racial composition, race

A
6 In this respect the African Commission’s opinion tracks much of the work of the United Nations, which

defined the right of self-determination in the context of foreign subjugation, domination, or exploitation in the
Declaration on the Granting of Independence to Colonial Countries and Peoples,
1960}, The General Assembly

from the country administering it.” Id,, Princ, V.

& The comemission’s specific recommendations were
business and the judiciary, locate national projects equitably throughout the country, compensate companies dis-
criminated against, engage in a constructive dialogue to resolve the consticutional issues, and reform the judicial-
council. Unusually, it also addressed recommendations to the complainants, including that they transform them
selves into political parties, ahandon secession efforts,

% The joined cases were Swdan Human Rights Organisation v,
Rights and Evictions v. Sudan, Comm. No. 296/03, in ACHPR,
Sudan cases).

98 ANN. ACTIVITY REP. (2009 -10) [hereinafter

§7 Article 22 provides: “1. All peoples shall have the right to their economic, social and cultural development with
due regard to their freedom and identity and in the equal enjoyment of the common heritage of mankind. 2. States -

shall have the duty, individually or collectively, to ensure the exercise of the right to development.”

concluded the case against Cameroon elaborated further -

GA Res. 1514 (XV) (Dec. 14, -
also affirmed the obligation of states to transmit information to the committee on
non-self-governing territorics if the rerricory “is geographically scparate and is distinct ethnically andfor culturally .

that the state abolish discriminatory linguistic practices in

and engage in constructive dialogue with the government..,

Sudan, Comm, No.279/03, and Center on Housing.-
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becomes 2 determinant of groups of ‘peoples’, just as ethnic identity can also be a factor.”®8
Whiie acknowledging that the history of colonial and apartheid rule made reference t .
é{.ifﬁcult, the commission stated its belief that “racial and ethnic diversity on the continen(s cr;xie
. _1but-cs to the rich cultural diversity which is a cause for celebration.”® In the context of tha;
di‘verlsl-ty, .the commission proceeded to articulate the rights of indigenous peoples and com-
munities in Aftica and how to protect them against both external and internal abuse
.'Addrcss_mg violations committed against the people of Darfur, the commission fou.nd that
they constitute a people for purposes of Article 19. As such, “They do not deserve to be dom
nated by a people of another race in the same state.””® T'he military campaign against the o
. _I_e..of Darfur constituted “a massive violation” of individual and coﬂectivg riggl'lts includpieri) —
Article 22. The applicants did not invoke the right of self-determination in their c,omplaintsg
a d the commission did not address the topic, perhaps because the Comprehensive Peach
' Agreemenlt made it unnecessary as it explicitly allows a referendum on secession. However, had
}}C c.ommlssion applied the test that it set forth in its earlier decisions, it might well have fc;und
hat in the case of Sudan, the level of oppression and the massive human rights violations j
‘tified secession and independence for Darfur, ’ o

ITI. SPECIAL INTERNAL SELE-DETERMINATION FOR INDIGENOUS
AND TRIBAL PEOPLES

Global and regional human rights law has evolved a set of special norms concerning indie-
enous and tribal peoples. These norms have been elaborated on, and applied by. th§ Inte%—
-A__rnencan Commission and Court on Human Rights, as well as the African Com’mission on
.Hgman and Peoples’ Rights, to ensure the internal self-determination of indigenous and tribal
:c::opies. After a brief overview of the relevant UN instruments, this part will look at the Ine :
A_;‘perican case law”" and then at the African Commission’s recent case involving Ken e;
hich specifically relied on the Inter-American jurisprudence. s

IN Instruments -

: .Whllle no general international human rights treaty mentions indigenous peoples, the Inter-
;;12;1a govenant on Civil and Political Rights has two relevant provisions (Articles 1 and
,”> and the definition of racial discrimination in the Convention on the Elimination of

'_68 Sudan cases, supra note 66, para, 220.

S I, para. 221,

I, para. 223,

:; See z:nﬁzz notes 79-94 and accompanying text,

- See infra notes 95-103 and accompanying exe.
ICCPR Aurticle 1 provides:

L. All peoples have the right of self-determinati i i
/ - on, By vireue of that hey £ i ir poli
ical status and freely pursue their economic, socii and cultur:[ gfvl:jc:pfnye;fly devermine che polf-

2. Allpeoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice

‘o an B e : . .
y obligations arising out of international economic co-operation, based upon the principle of

mutual benefit, and international |
aw. In no cas : : \
rence, e may a people be deprived of its own means of subsis-
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4 ai'_-.Discrimination is broad enough to include indigenous peoples.”* After
¢ htinidred years of conquest, marginalization, and genocidal policies, indigenous
p sf_thiéﬁghout the world have sought specific instruments recognizing their right of self-
determination and their unique status in international law.”® :
. During the decades-long negotiations for the UN Declaration on the Rights of Indigenou
Peoples, indigenous representatives pressed for recognition of the right of self-determination,
calling it “the heart and soul of the declaration.””® They ultimately succeeded, with Articles 3

3. The States Parties to the present Covenant, including those having responsibility for the administratio_n
of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-derermi-
nation, and shall respect that right, in conformity with the provisions of the Charter of the United
Nations.

Article 27 provides:

In those States in which ethnic, religious or linguistic minorities exist, petsons belonging to such minorites
shall not be denied the right, in commusnity with the other members of their group, to enjoy their ewn culture;
to profess and practise their own religion, or to use their own language.

The efforts of indigenous peoples to invoke ICCPR Article 1 through complaints brought under the treaty’s
OP_tioﬂal Protocol have been unsuccessful because the Human Righss Committee considers that its jurisdiction is
limited to individual rights to the exclusion of collective righis of peoples. Lubicon Lake Band v. Canada, Comm., -
No. 167(1984, UN Doc. CCPR/C/38/D/167/1984 (Mar. 26, 1990).

The Committee explained its views in General Comment No. 23, The Rights of Minorities, para. 3.1, UN Doc.
CCPR/C/21/rev.1/Add.5 (1994):

The Covenant draws a distinction between the right to self-determination and the rights protected under
article 27, The former is expressed o be a right belonging to peoples and is dealt with in a separate part (Part
[} of the Covenant. Self-derermination is not 2 right cognizable under the Optional Protocol. Article 27, on
the other hand, relates ro rights conferred on individuals as such and is included, like the asticles relating to

ltgther personal rights coferred on individuals, in Part ITT of the Covenantand is cognizable under the Optional
rotocol,

See also Human Rights Committee, General Comment No, 12, Right to Sel-Determination of Peoples (Mar. 13,
1984), reprinsed in UN Doc. HRI/GEN/1/Rev.9 (Vol. I), at 183 (2008).

" See Committee on the Elimination of Racial Discrimination, General Recommendation No. 23, supra note
17, pata. 4 (calling on states to take certain measures to recognize and ensure the rights of indigenous peoples); see
also Committee on the Elimination of Racial Discrimination, General Recommendation No. 21, Right of Seif-
Determisnation, Report of the Committee on the Elimination of Racial Discritnination, UN GAOR, 51st Sess.,
Supp. No. 18, Annex V, UN Doc. A/51/18 (Mar. &, 1996), calling the right to self-determination of peoples “a
fundamental principle of international law™ having an internal aspect that permits all peoples to pursue freely their
economic, social, and culeural development and to participate in the conduct of publicaffairs, and an external aspect

that involves each people determining its political status, 14, paras. 1, 4. The committee cautioned, however, that

"intcrgational law has not recognized a general right of peoples unilaterally to declare secession from a State.” /4.,
para, 6.

7 See S. JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL 1AW (24 ed. 2004); S. James Anaya &
Robert A Williamns Jr., The Protection of Indigenous Peoples’ Rights over Lands and Natural Resources Under the Tnter-
American Human Rights Systerm, 14 HARV. HUM, RTS.J. 33 (2001); PATRICK THORNBERRY, INDIGENOUS PEO-
PLES AND HUMAN RIGHTS (2002); Robert K. Hitchcock, International Human Rights, the Environment, and Indig-
enous Peoples, 5 COLO. J. INT'L ENVTL. L. & POLY 1 (1994); William Andrew Shutkin, Note, fnternational
Human Rights Law and the Earsh: The Protection of Indigenous Peoples and the Environment, 31 VA, J. INT'L L, 479
(1991); Lee Swepston, 4 New Step in the International Law on Indigenous and Tribal Peoples: ILO Convention 169
of 1989, 15 OKLA, CITY U. L. REV. 677 (1990); Mario Ibarra, Traditional Practices in Respect of the Sustainable and
Environmentally Sound Self-Development of Indigenous People, UN Doc, E/CN.4/Sub.2/1992/31/Add.1 (May 1,
1992); Siegfried Wiessner, Rights and Status of Indigenous Peoples: A Global Comparative and International Legal
Analysis, 12 HARV. HUM. RT%, J.57 (1999).

6 )Quarm' in INDIGENOUS PEOPLE, THE UNITED NATIONS AND HUMAN RIGHTS 46 {Sarah Pritchard ed.,
1998).
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d 4 of the Declaration specifying a right of (internal) self-determination.”” Tn addition,
ious provisions include rights of consultation, to public participation, and, in particular, to
ncestral lands, territories, and resources.”® The UN special rapposteur on the situation of
uman tights and fundamental freedoms of indigenous peoples has also spoken out on the
ight to sell-determination of indigenous peoples”—in particular, the right to participate in
ecision making and to be consulted on decisions affecting them.

None of the indigenous cases brought to regional human rights bodies thus far has claimed
right to an independent state. Instead, indigenous peoples have demanded recognition and
tling of their ancestral lands and the right to decide on the scope and nature of develop-
rent projects that affect their lands and resources—in particular, infrastructure projects and
ytractive industries. The nature of the claims has not made the cases any casier or the gov-
rnments any less concerned to limit the indigenous right of self-determination. Indeed, many
ountries have strongly resisted indigenous claims because indigenous lands and resources are

seen as a major source of minerals, hydroclectric power, and ecotourism income that can aug-

ment the development of the state, even at the cost of decimaring or eliminating indigenous
communities.

Tnter-American Jurisprudence

- The views of the Inter-American Commission on Human Rights have evolved considerably
on the issue of the rights of indigenous peoples. In 1983, in its report on the Miskito people
of Nicaragua, the commission observed:

The present status of international law does recognize observance of the principle of self~
determination of peoples, which it considers to be the right of a people o independently
choose their form of political organization and to freely establish the means it deems appro-
priate to bring about their economic, social and cultural develo pment. This does not

77 The decfaration, supra note 13, provides as follows:

Article 3. Indigenons peoples have the right to self-determination. By virtue of that right they freely derer-
mine their polirical status and freely pursue their economic, social and cultural development.

Article 4. Indigenous peoples, in exercising their right t self-determination, have the right to autenoty or
self-government it matters relating to their internal and local affairs, as well as ways and means for financing
their autonomous funcrions.

7® Declaration Article 26 provides:

1. Indigenous peoples have the right 1o the lands, territories and resources which they have traditionally
owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and contro! the lands, territories and resources
that they possess by reason of traditional ownership or other traditional occupation or use, as well as those
which they have otherwise acquired.

3. Srares shall give legal recognition and protection to these lands, territories and resources. Such recog-
nitior shall be conducted with due respect to the customs, traditions and land tenare systems of the
indigenous peaples concerned,

7® Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous People, S.

James Anaya, Report on the Situation of Indigenous Peoples in Nepal, paras. 62—69, UN Doc. A/HRC/12/34/
Add.3 (2009).
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"_z'éenous Community Yakye Axa v. Paraguay.*® Nine months later, Sawhoyamaxa Indigenous
mimunity v. Paraguay® addressed the difficult issue of returning indigenous lands after they
d been sold to, and occupied by, others. The Court summed up its earlier jurisprudence:
raditional possession of their lands by indigenous people has equivalent effects to those of
rate-granted full property tidle; (2) traditional possession entitles indigenous people to
emand official recognition and registration of property title; (3) the members of indigenous
oples who have unwillingly left or loss possession of their traditional lands maintain property
ights thereto, even though they lack legal title, unless the lands have been lawfully transferred
ird parties in good faith; and (4) the members of indigenous peoples who have unwillingly
ossession of their lands, when those lands have been lawfully eransferred to innocent third
es; are entitled to restitution or to obtain other land of equal extension and quality. Con-
uently, possession is not a requisite conditioning the existence of indigenous land restitu-

mean, however, that it recognizes the right to self-determination of any ethnic group as

sucn. 80

The commission concluded that no right of self-determination applied to the Miskitos.®!"

Although the Inter-American Commission and Court on Human Rights have primarily
assessed indigenous land claims under the right to property,* th‘ey have. begun to refer to the:
right of self-determination in the context of land and resource ciann?. Inits 1997 reporton t}%e.-.
human rights situation in Ecuador, the commission affirmed the right of states to economic
development, including the freedom to exploit their natural resources 'through the granting.
concessions and acceptance of international investment, but such activities must be co'nducte.cf-:
consistent with human rights. In the report, the commission criticized the absence or inappro

priateness of regulation and the lack of supervision in applying extant horms, which translau? _
into violations of human rights protected by the American Convention.® N

In the first case on indigenous land and resource rights to reach the Intcr—Amer‘ican Court,
the Awas Tingni case,® the court insisted that Article 21 of the American Cor_lvet-ltlon protects.
the right to property in a sense that encompasses the rights of members of indigenous coxtt

munities to their communal property.®® The Court held:

Saramaka Pegple v. Suriname the Inter-American Court referred for the first time to the
ght of self-determination in interpreting indigenous land and resource rights under Conven-
n Article 21. It affirmed that Article 21 must be interpreted in light of domestic legislation
raining to indigenous peoples’ rights and must also take into account ILO Convention No.
‘The Court noted thar the Committee on Economic, Social and Cultural Rights®! has
rpreted common Article 1 of the UN Covenants as being applicable to indigenous peo-
' Accordingly, by virtue of the right of indigenous peoples to self-determination recog-
-d urider said Article 1, they may “freely pursue their economic, social and cultural devel-
ent” and may “freely dispose of their natural wealth and resources” so as not to be
prived of [their] own means of subsistence.”? The Court considered that the rules of inter-
retation contained in Article 29(b) of the American Convention precluded it from interpret-
g Convention Article 21 “in a manner that restricts its enjoyment and exercise to a lesser
egree than what is recognized”®* in the UN Covenants. Accordingly, the Court concluded
t Convention Article 21 calls for the right of members of indigenous and tribal communities
recly determine and enjoy their own social, cultural, and economic development, which
udes the right to enjoy their particular spiritual relationship with the tertitory that they have
itionally used and occupied. Asa corollary, the state has an obligation to adopt special mea-
€ o recognize, respect, protect, and guarantee the communal property right of the mem-
of indigenous and tribal communities to such territory.

for the resource rights accompanying ownership of the land, the Court recalled its juris-
enceas stated in the Yakye Axa and Sawhoyamasa cases: for the same reasons that members

Indigenous groups, by the fact of their very existence, have the right to live ﬁ‘eel}T in their
own territory; the close ties of indigenous people with the ianc.i must be recnglzed gndE
understood as the fundamental basis of their cultures, their spiritual life, their integrity,
and their economic survival. For indigenous communities, rclatioz}s_ to the land are not
merely a matter of possession and production but a material and Splrltl.lal. element which
they must fully enjoy, even to preserve their cultural legacy and transmit it to future ge

erations.’

Based on this understanding, the Court considered that Nicaragua had violated the rights: of
the Awas Tingni and ordered the state to delimit, demarcate, and title thff tcrrito‘r‘y b‘?longlqg.
to the community. Until then, the state was required to abstain from cattying out acmo:}s thgt
might lead the agents of the State itself, or third pacties acting with its acquiescence or its tol:
erance, to affect the existence, value, use or enjoyment of the property located in the geograp
ical area where the members of the Community live and carry out their activities.”®’

New indigenous land and resource claims were brought to the Inter-American Commissio
and Court following the Awas Tingni decision. First, the Court decided the case of the

ituati i Population '(;f

8 [nrer-Am. Comm’n on Hum. Res., Repart on the Situation of a Segment of the Nicaraguan Pop
Miskiz)%rigin, C;)AS Dec. OFA/Ser.L/V.ILG2, doc. 10 rev. 3, pt. H]?., para. 9. (1983). Materials from the co
mission are available at htep:ffwww1.umn.edu/humanris/iachr/iachs-index hem.

&l 4., para. 11. . ' i

82 Article 21 of the Ametican Convention, supra note 19, establishes that “everyone has the right to the use an
enjoyment of his property.” o

JB3YIntf:r—Am. Comm’n on Hum. Res., Report on the Situation of Human Rights in Ecuador, OAS Dec. OEA/
Ser.L/V/IL96, doc. 10 rev. 1 (1997). k

3 Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua, 2001 Inter-Am, Cr. HR (sf:r. C) No. 79 (Aug, 31, 2001)-:
The decisions of the Court ate available at hep:fwwwl.umn.edu/bumansssfiachrfiachr.hml.

85 Id., para. 148.

86 Id., para. 149, ' . o
57 Id., para. 153. On December 18, 2008, the Court reported compliance with the Awas Tingni judgment.

Yikye Axa Indigenous Cmry. v. Paraguay, 2005 Inter-Am. Ct. H.R. (ser. C) No, 125 (June 17, 2005).
Sawhoyarmaxa Indigenous Cmty v. Paraguay, 2006 Inter-Am. Ct. HL.R. (ser. C) No. 146 (Mar. 29, 2006).
Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, and Costs, 2007 Inter-Am. Ct.
: (ser. C) No. 172 (Nov. 28, 2007) {reported by Marcos Orellana at 102 AJIL 841 (2008)).

The Committee on Eeonomic, Social and Cultural Rights monitors compliance with the ICESCR, supra note

See Committee on Economic, Social and Cultural Rights, Consideration of Reports Submitted by States Par-

tider Articles 16 and 17 of the Covenant, Concluding Observations on Russian Federation, para. 11 (Dec.
003), UN Doc, E/C.12/1/Add.94 (expressing the committee’s concern for the “precarious situation of indig-
S communities in the State party, affecting their right to self-determination under article 1 of the Covenant™).
ICESCR, supra nate 24, Art, 1.

Saramaka People v. Suriname, para. 93.



76 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 105:6 AGORA: THE ICJ'S KOSOVO ADVISORY OPINION 77

guished. First, Article 21(b) provides that the use and enjoyment of property can be
dinated, by law, to “social interest.” Second, Article 21{c) adds that a person may be
of his or her property, by law, for reasons of public utility or social interest, provided
pensation is paid.

¢ limits on the right to property are especially important in relation to resource rights
igenous lands because governments routinely claim that a public interest in economic
pmentoverrides indigenous property rights. Only by interpreting Article 21 through the
f ILO Convention No. 169 and the UN Declaration on the Rights of Indigenous Peoples
theinter-American institutions arrived at the concept of sui generis obligations owed to
enous peoples, as reflected in the Court’s case law.”* As the Suramaka People case makes
ese obligations do not preclude all infrastructure and extractive industry projects on
igenous lands, but they do require that specific legal processes be followed, that mitigation
efit-sharing measures be established, and, in some circumstances, that the indigenous
be allowed to say no.

of tribal and indigenous communities have a right own the fands that they have traditionall
used and occupied for centuries, they have the right to own the natural resources that they hay,
traditionally used within their territory. Without these endtlements and the associated lands
and natural resources, the very physical and cultural survival of such peoples is in peril. Thar
is, the aim and purpose of the special measures required on behalf of the members of indig
enous and tribal communities is to guarantee that they may continue living their trad
tional way of life and that their distinct cultural identity, social structure, economic sys
tem, customs, beliefs, and traditions are respected, guaranteed, and protected by state
The demand for collective land ownership by members of indigenous and tribal people
thus derives from the need to ensure the security and permanence of their control and use
of the natural resources—which, in turn, maintains their very way of life. This connect:
edness between the territory and the natural resources necessary for their physical and cul
tural survival is precisely what needs to be protected under Article 21 of the American Cor
vention in order to guarantee the members of indigenous and tribal communities’ righ
to the use and enjoyment of their property. .

From this analysis, the Court inferred that the natural resources found in and within indig
enous and tribal people’s territories that are protected under Article 21 are those nataral
resources traditionally used and necessary for the very survival, development, and continuatio
of such people’s way of life. Thus, in accordance with Convention Article 1{1), in order to guar
antee that issuing concessions within the territory of an indigenous people and thereby restrice
ing the property rights of its members does not amount to a denial of their survival as a tribal
people, the State must abide by three safeguards: first, the state must ensure the effective par
ticipation of the members of the people, in conformity with their customs and traditions
regarding any development, investment, exploration, or extraction plan within the ancestral
tertitory; second, the state must guarantee that they will receive a reasonable benefit from an
such plan within their territory; and third, the state must ensure that no concession will be
issued within the territory unless and until independent and technically capable entities, with
the state’s supervision, perform a prior environmental and social impact assessment. Thes
safeguards are intended to preserve, protect, and guarantee the special relationship that the
members of an indigenous or tribal people have with their territory—which, in turn, ensures:
their survival as a community. Additionally, and critically, the Court considered that, regard=
ing large-scale development or investment projects that would bave a major impact withi
indigenous ancestral lands, the state has a duty not only to consult with members of the indig-
enous people, butalso to obtain their free, prior, and informed consent, according to their cus-
toms and traditions,

As the above cases indicate, the Inter-American Court, by grounding its decisions m
American Convention Article 21, has only recently begun to address self-determination;
a right not explicitly guaranteed in the American human rights instruments. The issue o
self-determination is presented more clearly in the African context, where the African’
Commission can apply the collective rights contained in the African Charter, including
the right to self-determination. The Inter-American Court has moved closer to the:
approach of the African Commission by relying on developments in human rights [aw at’
the global level. These developments are critical because Article 21 guarantees the right to.
property, but it also makes clear that the right is a limited one. The second and third para--
graphs of Article 21 set forth the conditions under which the right may be restricted or even:

etermination for Afvican Indigenous Peaples

2009, the African Commission addressed for the first time the rights of indigenous peo-
The complaint on behalf of the Endorois community alleged that Kenya had forcibly
ved the Endorois from their ancestral lands without proper prior consultations or ade-
ate and effective compensation when the government created the Lake Hannington Game
erve in 1973 and re-gazetted the Lake Bogoria Game Reserve in 1978 (together, the Game
Reserve)—with the consequence that they were evicted from their ancestral lands. After
estic litigation failed to provide redress in 2000, additional parts of the Endorois’ ancestral
ds were allegedly demarcated and sold by the state to third parties. In 2002, concessions for
by mining on the Endorois’ lands were granted to a private company. The petitioners further
lieged that the process of evicting them from their ancestral lands severed their spiritual, cul-
»and economic ties to the land. In sum, the complaint asserted that in the creating and
intaining the Game Resetve, the government disregarded national law, Kenyan constitu-
ional provisions, and rights guaranteed in the African Charter, including the rights to prop-
 to free disposition of natural resources, to religion, to cultural life, and to develop asa peo-
e The Endorois sought restitution of their land, with legal title, clear demarcation, and
1 P‘e:nsation to the community for all their losses.
The government disputed the characterization of the Endorois as a community/subtribe or
on their own. In response, the African Commission noted that while the terms “peoples”
‘indigenous community” arouse emotive debates, the commission through its Working

5'.5'.36, ¢.g., Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua, supra note 84, para. 148 (noting “[t}hrough an
tonary interpretation of international instruments for the protection of human rights, taking into account
able norms of interpretation and pursuant to article 29(b) of the Convention—which precludes a restrictive
iterpretasion of 1~;ght§—m, itis the opinion of this Court thar article 21 of the Convention protects the right to prop-
1y In a sense which includes, among others, the rights of members of the indigenous communities within the
amework of communal property”).

96 o

7 Centre for Minority Res. Dev. (Kenya) v. Kenya, Comm. No, 276/2003 (Afr. Comm’n on Hum, & Peoples’
Risi Feb, 4, 2010).
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, of Experts on Indigenous Populations/Communities had set out four criteria for iden-
it ng-iﬁdigenous peoples:”’ (1) the occupation and use ofa specific territory, (2) the voluntary
perpetiiation of cultural distinctiveness, (3) self-identification as a distinct collectivity, as well

session, exclusion, or discrimination. After studying all the submissions of the complainants

and the respondent state, the African Commission concluded that the Endorois culture, reli- '

gion, and traditional way of life are intimately intertwined with their ancestral lands, that Lake
Bogoria and the Monchongoi Forest are central to the Endorois’ way of life, and that without
aceess to their ancestral lands, the Endorois are unable to exercise fully their cultural and reli-
glous rights, and feel disconnected from their lands and ancestors.

On the merits of the complaint, Kenya conceded that the Endorois had been removed from
theirancestral lands, but argued that it was for a legitimate public purpose. The African Com-
Mission apreed that in some situations it may be necessary to place some form of limited restric-
tions on a right protected by the African Charter. Nevertheless, the commission noted that the
raison d’2ere for an especially harsh limitation, such as the one experienced by the Endorois,
must be based on compelling reasons and that the respondent state must prove such interfer-
ence to be not only proportionate to a specific need, but also reasonable. It was not convinced
that removing the Endorois from their ancestral lands was a lawful action in pursuic of eco-
nomic development or ecological protection. In the commission’s view, allowing the Endorois

t0 use the land to practice their religion would not detract from the goal of conservation or of

dCVeloping the area for economic reasons.”®

Conccrning the right to property, the African Commission decided that the first step in pro-
tecting traditional African communities was to acknowledge that such communities’ righesand
interests in, and benefits from, their traditional lands constitute “property” under the African
Charter and that special measures may be needed to secure these “property rights.” Thus,

aflthough the Endorois did not have registered property, they cultivated ancestral lands and
lived in houses built on it. The commission further noted that the applicants had unchallenged

rights over the common land in the village, such as the pasture, grazing, and forest land, and

that they earned their living from stockbreeding and tree felling. The commission concluded
that the Endorois property rights were encroached upon—in particular, by the expropriation

and the effective denial of ownership of their land.

It agrees with the Complainants thar the Endorois were never given the full title to the land
they had in practice before the British colonial administration. Their land was instead
made subject ro a trust, which gave them beneficial title, but denied them actual tide. The
African Commission further agrees that . . . the trust land system has proved inadequate

to protect their rights.”

Relared to the land claims, the complainants alleged that their right to development as a peo-
ple under Charter Article 21 had been violated because the Endorois community had been
unable to access the vital resources in the Lake Bogoria region since their eviction from the
Game Reserve. The respondent state denied the allegation and asserted that the Endorois had

i REPORT OF THE AFRICAN COMMISSION'S WORKING GROUP OF EXPERTS ON INDIGENCUS POPULA-

TI‘;’;\TS/ COMMUNITIES, supra note 38.
v Centre for Minority Res. Dev. (Kenya) v. Kenya, para. 173.
d., para. 199,

as recognition by other groups, and (4) an experience of subjugation, marginalization, dispos- -
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mmensely benefited from the tourism and mineral prospecting activities and that they had
been consulted. Although the commission and the Endorois agreed that proceeds from the
(Game Reserve had been used to finance projects useful to the Endorois, the commission found
that these measures were insufficient o preserve the Endorois’ rights under the Charter.

. The commission acknowledged the jurisprudence of the Inter-American Court but also
noted that the American Convention does not have an equivalent of the African Charter’s Arti-
Je 21 on the right to natural resources and that the Court therefore read the right to natural
resources into the right to propetty (Article 21 of the American Convention), with the con-
equence that it saw the limitations on the right to property as likewise applying to natural
esources. The African Commission found that applying the same “ “test’ in both cases makes
or a much higher threshold when potential spoliation or development of the land is affecting
ndigenousland.”'* The commission noted that in the African context, the right to the natural
‘resources contained within their traditional lands vested in the indigenous people. Earlier juris-
“prudence made clear thata people inhabiting a specific region within a state can claim the pro-
“tection of Article 21'°" and that their rights could be limited only according to Article 14 of
the African Charter. That article establishes a two-pronged test that the limitation be “in the
nterest of public need or in the general interest of the community” and “in accordance with
appropriate laws.” In addition, a government must consule with indigenous peoples, especially
when dealing with sensitive issues such as land.'®> With regard to the Endorois, the commis-
sion found that the consultations were inadequate and could not be considered effective par-
ticipation. Community members had been informed of the impending establishment of the
“Game Reserve as a fait accompli and had not given an opportunity to shape the policies of, or
their role in, the Game Reserve. In particular, the state did not obtain the prior, informed con-
sent of the Endorois before designating their land as a Game Reserve and commencing their
eviction, and it failed to communicate effectively to the Endorois that they would be denied
all rights of return to their lands, including unfettered access to grazing land and the medicinal
salt licks for their cattle.

'The African Commission went further than the Inter-American Court in holding that “any
development or investment projects that would have a major impact within the Endorois ter-
ritory, the State has a duty not only to consult with the community, but also to obtain their
free, prior, and informed consent, according to their customs and traditions.”?** The Inter-
American Court, as noted above, had limited the prior, informed consent requirement to those
major projects that would threaten the very existence or way of life of the indigenous commu-
nity.

Finally, in relation to benefit sharing, the African Commission held that the right to devel-
opment will be violated when the development in question decreases the well-being of the com-
munity. Failure to duly compensate {even if the other criteria of legitimate aim and propor-
tionality are satisfied) result in a violation of the right to property. The African Commission

M0 Jd., para. 266,

101 1., para. 274 (citing Soc. & Econ. Rts, Action Center v. Nigeria, suprz note 29, paras. 56--58).

102 REPORT OF THE ABRICAN COMMISSION’S WORKING GROUP OF EXPERTS ON INDIGENOUS POPULA-
TIONS/COMMUNITIES, swpra note 38; see also ILO Convention Na. 169, supranote 12 (“Consultations carried out
inapplication of this Convention shall be undertaken, in good faith and in 2 form appropriate to the circumstances,
with the objective of achieving agreement or consent to the proposed measures.”).

19% Centre for Minority Res. Dev. (Kenya) v. Kenya, para. 290.
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imade clear its view that the state bears the burden for creating conditions favorable toa people’s V. CONCLUSIONS

deveiopmcnt.104 The state is therefore obligated to ensure that the Endorois are not left out of
the development process or benefits. The African Commission agreed that because of the fail-
ure to provide adequate compensation and benefits, or to provide suitable land for grazing, the
state did not adequately provide for the Endorois in the development process. Thus, the state

had violated Article 22 of the Charter.

he right to self-determination as it has been applied directly by the African Commissi
-d.jndirectiy through the right to property in the Inter-American human rights s sin ISS;'? )
mf_:-:rgcd as a significant norm that must be taken into account in economf: deviloen;ezi
: f01:¢§ts and in governance in general. Concern for territorial integrity retains its dis Esitive
r_c_t_:':.m most instances, limiting any claimed right to secession and independence to (fnl the
st e}ftreme cases of massive and discriminatory violations of human rights. Yer, itis c:leauzvr that
the African Commission has accepted the notion of “remedial secession” and th,e lain m \
g_qufrican Charter Article 20(2), which guarantees external selfldetermination[io “col ea};
oppressed peoples” (emphasis added). o
Apart fron_a recognizing a right to secession and independence in extreme cases of oppres-
11, the Af{:can Qommission’s jurisprudence has the potential to radically change inlic’ie)rnal
nance in African states by requiring—for the benefit of the broadly defined peoples of
ca— cons.iderably greater decentralization and public participation in dccisiorlj m[;kin
. FOII:II’I]iSSlO!’l hasbeen clear that prior consultations, informed consent, and benefit sharing'
ire 'n_sqlflred when particular peoples are affected by economic development pro jects, If chis :se:c;r
Squirements found to be part of the right to self-determination and the right tc; develop-
1 is implemented across Aftica, the commission will have made a major contribution lt)
man rights and democratic governance within the region. The result may also enhan h0
rictiveness and stability of economic investments over time. e
Tf;'l‘:::l'e remain many difficult issues with respect to the utilization of resources on indigencus
d tribal lzu.lds. Subsurface mineral and water rights belong to the state in many countrig;s and
enconveying title to indigenous peoples will not be sufficient to ensure that they are roj erl
o‘:_;_s‘tflted and able to determine the nature and scope of projects affecting their le}:nds I;n fddi)-r
on, in some countries, communities in voluntary isolation and uncontacted indiger;ous peo-
exist and need to be protected. The regional bodies have begun to develop the norms
ceded to ensure that the rights of indigenous communities are protected, especially in relation
he contentand application of the right to self-determination. As so often happens in human
ghts law, the issue now is one of implementation and compliance. ’ ’

IV. SUBMISSIONS OF AFRICAN AND AMERICAN STATES IN THE KOSOVO PROCEEDINGS:

The above jurisprudence of the African and American human rights bodies is generally
absent from their member states’ few written submissions to the IC] in the Kosovo proceedings:
The participants from these two regions, except for Sierra Leone and the United States, con-
tested the legality of Kosovo’s declaration of independence, viewing it as aviolation of Serbia’s
sovereignty and territorial integrity or as contrary to the relevant Security Council resolutions:
These states also generally denied the existence of any right of “remedial secession.” At the time
the submissions were filed, the African Commission had not issued its decisions in the cases
concerning Cameroon and Sudan, leaving only the early.and very short opinion in the Kazan:
gese Peaples’ Congress case available on the issue of secession.,

Among African states, Egypt, Libya, and Sierra Leone participated in the advisory proceed:
ings. Only Egypt referred to regional law, citing the Charter of the African Union in support.
of the territorial integrity of states.’®® The Egyptian submission also mentioned the Sudan and.
Congo in expressing concern for the fragmentation of éxisting states, but cited UN action, no
regional measures.! % Unlike the other African states, Sicrra Leone submitted thar it recognized
Kosovo as independent and that it found both independence and the preceding declaration t
be in accordance with international law. It cited no sources for its views.

Argentina, Bolivia, Brazil, the United States, and Venezuela—rthe Organization of Amer
ican States members participating in the Kosovo proceedings— understandably made almos
no refetence o regional norms; the inter-American human rights system has never faced a claim
of secession, and the decisions that address only internal self-determination for indigenous peo

ples had lictle relevance to Kosovo. Argentina did quote the Inter-American Commission’
1983 decision concerning the Miskitos, which denied a right to self-determination outside th
colonial context.'”” Without citing this eatly commission view, Bolivia similarly expressed it
concern about extending the right of sclf-determination beyond the colonial context, finding
no right of secession or independence for peoples living within sovereign states. Indeed, Bolivi
asserted that the “fact that a State pursues a discriminatory policy against an ethnic group can
not, assuch, give risetoa rightto unilateral secession.” The African Commission’s view is rathe
more nuanced in finding that extreme cases of discriminatory treatment might well call into

question the territorial integrity of a state.

- THE LEGAL EFFECTS OF UNITED NATIONS RESOLUTIONS IN THE
Kosovo ADVISORY OPINION

By Marko Divac Oberg*

ff'the ilnterna‘tional cc‘)n.amunity waited for the International Court of Justice (the Court)
__ (; dlvz; its a}dwsor)f' opinion of July 22, 2010, commentators wondered whether the Court
uld skirt difficult issues by adopting a narrow reading of the question put to it.! While the
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104 Declaration on the Right to Development, Art. 3, GA Res. 41/128 (Dec. 4, 1986). :

195 Wristen Statement of the Government of the Arab Republic of Egypt, para. 34, Accordance with Intern
tional Law of the Unilateral Declaration of Independence in Respect of Kosevo, Advisory Opinion (Int'1 Ct. Justice
July 22, 2010).

106 [f, paras. 46-47.

197 See supra notes 80— 81 and accompanying text.



