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I. POINT OF DEPARTURE 

The somewhat surprising majority view in the advisory opinion of the International Court 
ofJ ustice (ICJ) assessing Kosovo' s declaration ofindependence1 has some bearing on prospects 
for an eventual end to the bitter conflict between Kosovo and Serbia. It may also have some 
relevance for a variety of political movements around the world whose leaders might be more 
inclined than previously to tempt fate by declaring their people and territory to be internation
ally independent of the sovereign state within which they are now geographically located. Sig
nificantly, the ICJ majority sidestepped the question put to it by the General Assembly, in a 
move objectionable to the four dissenting judges, recasting it in such a way as to limit its 
response to whether Kosovo' s declaration of independence, issued on February 17, 2008, was 
"in accordance with international law" to the rather bland assertion that the declaration did not 
violate international law. 2 The Court did not say, and explicitly ruled out any interpretation 
suggesting, that Kosovo' s declaration was acceptable under international law, although by 
Lotus reasoning, what a state is not expressly prohibited from doing is permitted.3 The majority 
also expressed its view thatthe declaration was notto be viewed as deciding upon Kosovo' s final 

status in world diplomacy. 
This seemingly surgical delimitation of the response to the Genera!Assemblywins applause 

from those who seek a conservative jurisprudence from the Court that narrows findings to the 
extent possible, and derision from detractors who would like the Court to be less deferential 
to the sensitivities of sovereign states. From another angle the Court behaved in a somewhat 
political manner, deferring to geopolitical wishes by rather unexpectedly validating the Kosovo 
declaration, yet seeking to prevent wider policy effects, which seemed to avoid a simple textual 
application of the intentions of the Security Council as set forth in Resolution 1244.

4 

*Of the Board of Editors. 
1 Accordance with International law of the Unilateral Declaration oflndependence in Respect ofKosovo, Advisory 

Opinion (Int'l Ct. Justice July 22, 2010) [hereinafter Kosovo Opinion]. Documents of the ICJ and the Permanent 
Court oflnternational Justice referred to in this essay are available on the ICJ Web site, http://www.icj-cij.org/. 

'!d., paras. 1, 123(3): GA Res. 63/3 (Oct. 8, 2008). 
3 S.S. Lotus (Fr. v. Turk.), 1927 PCI] (ser. A) No. 10. 
4 Security Council Resolution 1244 (June 10, 1999) contains several passages that seem inconsistent with the 

Kosovo declaration of independence. In the preamble the following clause appears: "Reaffinningthe commitment 
of all Member States to the sovereignty and territorial integrity of the Federal Republic ofYugoslavia and the other 
States of the region .... "Then, in operative paragraph 10 the United Nations secretary-general is authorized "to 
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The puzzle that emerges is why the majority would decline to invalidate the Kosovo dec
laration of independence without endorsing it in accordance with the language of the General 
Assembly's question: Apparently, the majority found the declaration acceptable if strictly lim
Ited to the Kosovo sltuatwn, but dtd not want to endorse in any way the general practice, as 
it would encourage an expansive reading that would give direct aid and comfort to an array of 
s~cesswmst. movements waiting in the wings of the global political stage. In some respects, 
divergent v1ews on whether such fine-tuning is appropriate and effective help explain the split 
between the maJOrity of ten and the dissenting minority of four. 5 

This equivocation with respect to the wider legal implications of the advisory opinion will 
likely lend memorable prominence to the colorful concluding sentence of Judge Bennouna's 
dissent: "Such declarations are no more than foam on the tide of time; they cannot allow the 

p:"tto be ~orgotten nor~ f~ture to be built on fragments of the present."6 Whether such a pre
diction of Inconsequentiality IS accurate or not, only the future can tell. Other dissenters seem 
to express their worry in opposite terms, contending that upholding the declaration will mea
surably encourage secessionism in inappropriate and undesirable ways? 

The majority tried to meet Judge Koroma' s concerns by making clearthat its legal reasoning 
cannotproperly be understood as giving aid and comfort to the separatist initiatives being pur
sued wnh r~spect to Northern Cyprus and the Republika Srpska. The judicial attaclunent of 
such hmuatmns on the applicability of the Court's refusal to invalidate the Kosovo declaration 
to other secessionist/self-determinative initiatives seems unlikely to be politically effective over 
nme tn r~st_ncn~g the scope of its assessment in this instance. In effect, the outcome regarding 
Kosovo 1s hkely m the future to be read broadly even though the majority view is written nar
rowly, precisely to discourage such a broad endorsement of unilateral declarations of statehood. 
This concern appears to be a large part of what worries dissenters about the approach taken by 
the majority. The decision explicitly indicated that some unilateral declarations similar to that 
made by Kosovo would be in violation of international law. In the instance of Cyprus, it 
pomted out that the relevant Security Council resolution (which is more or less equivalent to 
Resolution 1244) took pains to specify the contours of the final political disposition as one that 
would retain the reality of a unified state with a single citizenship8 The Court declared that 
its interpretations of Security Council resolutions proceed on a case-by-case basis, taking 
account of all surrounding circumstances.9 But why would secessionist political movements 

est;.blish an international civil presence in Kosovo in order to provide an interim administration for Kosovo under 
whtch the people ofKosovo can enjoy subst~~tial autonomy within the Federal Republic ofYugoslavia"; and para
~raph 4 ~lows ~n.agreed numbe: of Serb mtluary and police personnel to return to Kosovo to perform their func
tto-?s. Allm all, !t ts hard to negattve the conclusion that in Resolution 1244 the United Nations confirmed Serbia's 
drum to sovereignty over Kosovo. 

5 Four me~bers of the Court dissented from paragraph 123(3) on the declaration's nonviolation of international 
law: Vice ~restdent T omka, who appended a declaration to the advisory opinion, and Judges Koroma Bennouna 
and Skotmkov, who appended dissenting opinions to it. ' ' 

6 Kosovo Opinion, supra note I, Diss. Op. Bennouna, ]., para. 69. 
7 E.g., id, Diss. Op. Koroma, ]., para. 4. 
8 See Kosovo ?pinion, s~pra note .1' par~. 114 (majority distinguishing SC Res. 1251 (June 29, .1999) on 

Cy~rus}. Repubh~ SrRska s d~dru·att~n of mdepe~de-?ce wo~ld also not be acceptable, as the breakaway was 
achteved through VIOlations of mternatwnal humamtanan law m the form of ethnic cleansing. 

9 K?sovo Opinion, supra no.te 1, p~ra. ~ 17 ("When interpreting Security Council resolutions, the Court must 
establrsh, ~n ~case-by-cas~ basis, constdenng all relevant circumstances, for whom the Security Council intended 
to create bmdmg legal obligations."}. The Court relied on a similar approach in Legal Consequences for States of the 
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bother to distinguish between a conclusion that the Kosovo declaration of independen~e did 
not violate international law and a finding that the declaration was "in accordance wtth tnter

nationallaw''? 

II. THE AUTHORITY OF ADVISORY OPINIONS 

Many commentators tend to belittle the stature of advisory opinions by stressing their "advi

sory" character, which generalizes upon Judge Bennouna's cynical remark that the ~utcome 
here is no more than "foam." I have argued against such thinking in the past.

10 
I beheve that 

advisory opinions should be read and treated as providing the most authoritative internatiOnal 

law assessments available, and deserve respect by affected parties and by the polmcal organs of 
the United Nations, as well as by scholars. True, advisory opinions are explicitly disabled from 

deciding disputes between states, but for legal guidance there is no better or htgher source of 

authority at the international level than the highest judicial body in the Umted Nauons system. 

Much effort and expense is invested in the process of obtaioing an ad~isory opinion, which 
seems to confirm its potential value to the political forces behmd a pamcular request. In thts 

proceeding, in the period from December 1 to 11, 2009, alone, twen~-seven states (not 
including Serbia and Kosovo) decided to take advantage of the opportumry to persuade the 

judges as to the proper reading of international law relative to the Kosovo declarauon m the 

form of elaborate oral pleadings. u Some of these governments were represented b_v advocates 

who rank among the world's most influential jurists, which further testifi:s to the Importance 

the leadership of many states attributes to the advisory opinion process. Is It then wasteful, ~nd 
subversive of the international rule 0 flaw, to suppose that the outcome of such a proceedmg, 

as embodied in the carefully crafted opinions of eminent judges representativ~ of the. world's 
main legal systems and reflective of the geographic dispersion ofUN membershtp,. stgmficantly 

affects the weight of informed opinion about the proper resolution of contested mternatwnal 

law issues? In this proceeding important issues of regional stabilirywere at stake, as well as more 

general concerns about the proper limits of the right to self-determination. Surely, such a ~ehb-
. h' h " d · " · the development of mter-eranve process should count for so met mg more t an a vtsory m 

national law. 
How advisory opinions of the ICJ are treated by governments, nonstate political actors: ~d 

the media and public opinion is at its core an issue of legal sociology, a matter for empmcal 

inquiry into whether the community of states and its institutional mechanism accord s.uch 
opinions respect or are quick to cast them aside whenever sovereign states reject the conclus1~ns 
reached or geopolitical pressures are brought to bear. But in our less statist post-Westphaltan 

world, it is also relevant to consider whether advisory opinions exert influence tn c1Vtl soctety, 

among nongovernmental organizations, and on world public opinion. . . 
As matters now stand, the unfortunate term" advisory" has generally been treated poltttca!!y, 

Continued Presence of South Africa in Namibia {South West Africa) Notwithstanding Security Council Resolution 276 
(1970), Advisory Opinion, 1971 !C) REP. !6, 53, para. I I4 (June 21). 

10 Richard A. Falk, Toward Authoritativeness: The IC] Ruling on Israel's Security Wa(l, 99 AJIL 42 (2005); see als6 
Richard A. Falk, Nuclear Weapons, International Law and the World Court: A Histone Encounter, 91 AJIL 64, 6 
(1997). 

11 See Transcripts ofiCJ Public Sittings, CR12009/24-33 (Dec. 1-11, 2009). 
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especially by governments opposed to the policy implications of the ICJ approach, as if the legal 
findings in an advisory opinion were advisory in their essence, that is, without any entitlement 
to binding or obligatory force. This is a fact of international life, which in effect has given states 
a linguistically and jurisprudentially respectable option to ignore or defy the legal conclusions 
reached by this procedure without suffering adverse consequences. Given these considerations 
it is almost assured that advisory opinions on controversial issues will almost never be respected 

by governments whose national policies collide with the legally determioed outcomes reached 
by the ICJ. At most, the infrequent attempts to implement such controversial opinions have 
produced bitter political confrontations that have rarely been resolved by compliance with the 
Court's view of the international law issue at stake. 12 Unlike the constitutional exceptionalism 

embodied in the UN Charter through the veto power given to permanent members, judicial 
exceptionalism associated with advisory opinions is available to all sovereign states, and appar
ently the cognate organs of the United Nations itself. 

Yet unlike a contentious case in which states have either directly or indirectly expressed their 
consent to adjudication, and implicitly their willingness to comply with the outcome 
reached, 13 an advisory proceeding enables an international law question on very sensitive issues 

to be put to the ICJ in the face of the strenuous objections of concerned states, even leading 
states.I 4 The Court mechanically reaffirms its fidelity to the Eastern Carelia principle, which 
has routinely been understood to stand for the proposition that an advisory opinion cannot 
function as a disguised or indirect way of pronouncing upon a dispute between states that has 
not been submitted to the Court for adjudication. 15 But in practice the Court has responded 
to requests from organs of the United Nations, especially the General Assembly, that are rel
evant to ongoing controversies involving the policies of sovereign states. 16 The legal assess

ments in these advisory opinions have usually not been implemented because of political resis
tance by important states that oppose the whole idea of ICJ pronouncements as to the 
acceptability of policy under international law, especially if the outcome casts a shadow of 
unlawfulness over established patterns ofbehavior. 17 

12 The most prominent example of this dynamic arose in the Cold War setting, with the United States leading 
the effort to give effect to, and the Soviet Union holding out in defiance of, the international law view pronounced 
by the Court on obligations of members for contributions to peacekeeping budgets for operations that they opposed. 
Certain Expenses of the UnitedNations (Article 17, Paragraph2, oftheCharter),AdvisoryOpinion, 1962 ICJ REP. 
!51 (July 20). 

13 But the Nicaragua case illustrates that even the denial by the Court of the U.S. effort to withdraw consent from 
a contentious proceeding and the U.S. refusal to participate in the merits phase did not lead to compliance with an 
adverse decision, but to rejection of the judgment. Military and Paramilitary Activities in and Against Nicaragua 
(Nicar. v. U.S.), Jurisdiction and Admissibility, 1984 ICJ REP. 392 (Nov. 26); Military and Paramilitary Activities 
in and Against Nicaragua (Nicar. v. U.S.), Merits, 1986 ICJ REP. 14 (June 27); Contemporary Practice of the 
United States, 79 AJIL438-41 (1985) (indicating U.S. withdrawal from proceedings); Contemporary Practice of 
the United States, 80AJIL 163-65 (1986) (noting U.S. terminationofiCJ'scompulsoryjurisdiction); UN SCOR, 
41stSess., 2716th mtg. at7, UN Doc. S/PV.2716 (Oct. 22, 1986) (quoting statement to Security Council rejecting 
Court's jurisdiction in case by U.S. ambassador Vernon Walters). 

14 The United States used its political leverage unsuccessfully in the General Assembly to prevent referring the 
issue of the legality of nuclear weaponry to the ICJ for an advisory opinion. 

15 Status of Eastern Carelia, Advisory Opinion, 1923 PCIJ (ser. B) No. 5, at 19-21 (July 23). 
16 See Legality of the Threat or Use ofNuclear Weapons, Advisory Opinion, 1996 ICJ REP. 226 (July 8) [here-· 

inafter Nuclear Weapons]; Legal Consequences of the Construction of a Wall in the Occupied Palestinian Ter
ritory, Advisory Opinion, 2004 ICJ REP. 136 (July 9) [hereinafter Wall]. 

"See, e.g., Nuclear Weapons, 1996 ICJ REP. at 266-67, para. 105(2)(C), (D), (F); Wall, 2004 ICJ REP. at 
20! -02, para. 163(3). 
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In view of this predilection for nonimplementation, a somewhat persuasive practical argu

ment can be made for viewing advisory opinions as inherently lacking in political force even 
iflegally authoritative. It is essentially an argument that combines legal positivism with polit
ical realism and parallels the affirmative case for the veto in the Securiry Council: At the present 
stage of international society, it is not desirable to push the requirements of international law 

beyond their voluntary acceptance by major states. 18 Further, any attempt to do so will con

sistently result in disregard, and thus will actually contribute to the cynical dismissal of the 
international rule of law as irrelevant to the behavior of important sovereign states. Conse

quently, the argument runs, since the outcomes ofhigh-visibiliry advisory opinions raise such 
low expectations of compliance by the actors whose interests are adversely affected, it is always 
unwise to seek them in the first place. Of course, there is a degree of circularity here arising from 
the preemptive discounting of the legal authoritativeness of such international law assessments 

by labeling them as merely advisory. 
It should be pointed out that several high-profile, controversial advisory opinions, especially 

Legality of the Threat or Use of Nuclear Weapons and the Wall case, were vigorously promoted 
by civil society actors that mounted strong pressure on governments. These actors view a favor

able outcome in an advisory opinion as an important victory even if not implemented. Such 

an advisory opinion functions as a crucial element in "legitimacy wars" fought with soft-power 

instruments that are nonviolent yet intend to be coercive. 19 Arguably, such an advisory opinion 

can also help shape wider public attitudes that over time may exert pressure on governments 
to act in accordance with a legal mandate contained in its findings, and perhaps eventually gen

erate respect and compliance. 

III. WHETHER TO AsSESS THE KOSOVO DECLARATION OF INDEPENDENCE 

In some respects, several of the dissenting opinions seem to rest their concerns on an implied 

posture of judicial restraint, arguing that the question put to the ICJ was of a political nature 

and needed to be resolved through negotiations by the parties, or, if this failed, by the Securiry 
Council. For this reason the appropriate response to the General Assembly's question was for 
the Court to exercise its discretion to turn down the request, while affirming that the issue con

tained in the question was one of international law, and therefore satisfied jurisdictional 

requirements. 20 More precisely, several dissenters contended that aside from the political char

acter of the stams of the Kosovo declaration, the UN role in determining the future ofKosovo 
was really a matter for the Securiry Council, which made the Court's willingness to respond 

18 Hedley Bull's formulation of this position remains the dearest. See Hedley Bull, The Grotian Conception of 
International Society, in HEDLEY BULL ON INTERNATIONAL SOCIETY 95 (Kai Alderson & Andrew Hurrell eds., 
2000). 

19 The exemplary case of a legitimacy war was the antiapartheid campaign of the late 1980s and early ~ 990s that 
was waged byway of sanctions, boycotts, and di~estmen.t, i.nstrumen.ts ~f ~oercion rei':forced by symbohc ~upport 
from the United Nations. The General Assembly s repudiation of the jUdiCial outcome m the South WestAfrtca Cases 
(Eth. v. S. Mr.; Liber. v. S. Afr.), Second Phase, 1966 ICJ REP. 6 (July 18), was one contribution by the United 
Nations to the antiapartheid campaign. See GA Res. 2145 (XXI) (Oct. 27, 1966). 

20 It is notable that on the jurisdictional question the Court was unanimous. Kosovo Opinion, supra note 1, para. 
123(1). 
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an inappropriate exercise of discretion to accept the question because the General Assembly 
should never have posed it. 21 

The majoriry judges obviously did not support this minimizing approach to the role of the 
IC] in its advisory function with regard to Kosovo' s declaration of independence. Their atti
tude favored responding to the General Assembly and seemed partly to reflect a sense of insti
tutional responsibiliry, namely, that the Court should always do its best not to rely on its dis
cretion to decline to respond whenever a major UN organ poses an international law question 
to it. In effect, the majoriry believes it has a dury to clarify the relevance of international law 
whenever it is appropriately requested to do so, regardless of motivation or where the chips 
might fall with respect to implementation. The debate among the judges here is mainly over 
the issue of appropriateness in relation to the Kosovo circumstances, although sharp differ
ences emerged as to the proper substantive response once it was decided to answer the question. 

In one sense an unusual feature marks the debate about this particular advisory opinion. 
Almost always, the country taking the initiative in seeking an advisory opinion has been correct 
in predicting that the Court would agree with its interpretation of the facts and law at issue. 
In this situation, Serbia was the moving parry within the General Assembly that challenged the 
Kosovo declaration of independence and pushed for an ICJ advisory opinion. Serbia was 
undoubtedly convinced that its view of the unlawfulness of the declaration would prevail or 
at least lead to an ambivalent response, given the explicit affirmation of Serbian sovereignty 
over Kosovo in the language of Securiry Council Resolution 1244, which Serbia and Russia 
reasonably expected to control the IC]'s response to the General Assembly's question. 22 Serbia 
probably also anticipated that a favorable outcome at the World Court would somewhat 
strengthen its hand in future negotiations, especially with regard to the northern 10 percent 
ofKosovo' s territotywhere the Serbian minoriry is overwhelmingly concentrated. In addition, 
Serbian officials may have believed that it would be useful in their presumed pursuit of a par
tition of Kosovo to be able to cede a degree of sovereignty. This concession would set up the 
basis for a compromise allowing the northern area of Kosovo with its Serbian majoriry to be 
incorporated into Serbia, possibly coupled with some sort ofcompensatoty territorial exchange 
that would give Kosovo control over the Albanian villages in today' s southern Serbia. In fact, 
both sides and the large number of participating parties seemed to believe that an advisory opin
ion in their favor could substantially influence future diplomacy despite the limitations dis
cussed above with respect to authoritativeness and compliance. 

Not surprisingly, Serbia was angered and disappointed by the results. It had clearly lost the 
advisory opinion battle, although not completely, as the majority never affirmed the indepen
dence ofKosovo or the current suitability ofKosovo for membership in the United Nations 
and other international institutions, or even _whether Kosovo was entitled to diplomatic rela
tions owing to its claimed status as a sovereign state. Nevertheless, it was to be expected that 
the top Serbian officials would denounce the advisory opinion, so that its findings will have no 
bearing on the outcome of further negotiations with Kosovo. 23 Whether Serbia will be 

21 
SeeseparateopinionofJudge Keith, who dissented on this issue alone, voting with the majority on the question 

of substance. Id., Sep. Op. Keith, J. (explaining his vote against paragraph 123(2) of the dispositif'). 
22 

For the sovereignty language in Resolurion 1244, see note 4 supra. 
23 

See, e.g., Serbians Strive to Keep Kosovo, AUSTRALIAN, July 28, 2010, at 9 (quoting parliamentary motion stat
ing that Serbia would never recognize Kosovo's "unilaterally proclaimed independence" and citing Serb president 
Boris TadiC to same effect), available in LEXIS, News Library, Major World Newspapers File; Daniel McLaughlin, 
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successful in nullifying the impact of the advisory opinion on the eventual resolution of the 

international legal status ofKosovo and its future relationship to Serbia remains to be seen. 

Kosovo, as the winner before the Court, has naturally argued in support of respecting the 

advisory opinion, and of rapidly formalizing the de facto realities of independence that have 

now been legally endorsed, if only indirectly. 24 It is a short step from allowing the declaration 

of independence to stand and concluding that Kosovo should be regarded as de jure indepen

dent and fully respected as a sovereign state and permitted to become a full-fledged member 
of international society. After more than a decade of de facto independence, Kosovo could not 

possibly continue in any meaningful sense to be treated as subject to the sovereignty of the 

former Federal Republic ofYugoslavia or be indefinitely consigned to a kind of diplomatic pur

gatory. 25 The ensuing decade has not provided much reassurance about the capacity and will

ingness of the Kosovo government to protect the human rights of minorities, especially the 

Serbs. The difficulties associated with ful@ling this commitment have not eroded the strong 
international political consensus favoring normalization ofKosovo' s de facto structure ofinde

pendence. The consensus cannot be implemented diplomatically or legally because of the 

steadfast refusal of Serbia to renounce its claim of sovereignty over Kosovo, reinforced geo
politically by Russia's readiness to veto any effort to legalize the sovereignty claims ofKosovo 

at the United Nations. 

N. IMPLICATIONS FOR THE RIGHT TO SELF-DETERMINATION AND 

SECESSION MOVEMENTS 

Kosovo has never made a secret of the fact that it is uncompromisingly dedicated to becom

ing an independent sovereign state with full membership in international society, and without 

any ties to Serbia. Ever since the NATO war of 1999 expelled the Serbian military presence 
from Kosovo, it has seemed like a political certainty that Kosovo would achieve its aspiration 

to be an independent state. This outcome also corresponded with the unanimously manifested 
preferences of the Albanian population, which constitutes close to 90 percent of the total. From 

a political and moral perspective, there was strong support, especially in Europe and North 

America, for the view that Serbia had lost its sovereign authority over Kosovo as a result of a 

persistent pattern of gross violations of fundamental human rights of its inhabitants, as well as 

the purported intention to carry out ethnic cleansing of a significant portion of the Albanian 

Serbia in UN Bid to Ward offKosovo's Secession, IRISH TIMES, July 31, 2010, at 9, available in id. (noting Serbia's 
submission of draft resolution to General Assembly calling for peaceful dialogue by all parties involved to find a 
mutually acceptable solution). 

24 See, e.g., UN Press Release SC/10000 (Aug. 3, 2010) (citing statement to Security Council ofKosovo foreign 
minister Skender Hyseni). 

25 The Independent International Commission on Kosovo issued a report in 2000 that recommended at that 
time "conditional sovereignty," subject mainly to reliable assurances that Kosovar minorities would be pro
tected. INDEPENDENT INTERNATIONAL COMMISSION ON KOSOVO, THE KOSOVO REPORT: CONFLICT, 
INTERNATIONAL RESPONSE, LESSONS LEARNED 259-79 (2000), available at http,//www.reliefweb.inr/ 
library/documents!thekosovoreport.htm; INDEPENDENT INTERNATIONAL COMMISSION ON KOSOVO, THE 
FOLLOW-UP OF THE KOSOVO REPORT: WHY CONDITIONAL INDEPENDENCE? (2001), available at http:// 
www .heimat.de/home/illyria/kosovocommission.org_report_english_200 1.pdf (elaborating on the earlier report). 
The present author was a member of the commission. 
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community. In this regard, the advisory opinion is merely confirmatory of a legitimacy 
approach to sovereignty, that is, that sovereignty is no longer to be treated as unconditional but 
is contingent on maintaining governmental control and respect for fundamental human 
rights. 

26 
Against this overall background it might have been expected that the Court's majority 

would at least refuse to treat the declaration of independence by Kosovo as contrary to inter
nationallaw. 

Disregarding the plain language of Resolution 1244 definitely upset the dissenters, and 
seems to go against the view that the Court should refrain from a politicized treatment of inter
nationallaw issues27 The majority appears to have been walking a tightrope, balancing an 
effort to be constructive in light of surrounding circumstances against the temptation to take 
sides in the unresolved political struggle between Serbia and Kosovo. In this sense, the majority 
opinion gave Kosovo' s aspirations muted and indirect encouragement, while evidently trying 
to avoid the rigidifying impact of a legalistic construction supportive of the sovereignty claim 
relied upon by Serbia?8 

Some other contextual factors help to explain the stance chosen by the majority. The dip
lomatic tensions that preceded the drafi:ingofResolution 1244 demonstrated that the only way 
to avoid a Russian veto in the Security Council was to insert vague language affirming Serbian 
sovereignty even though the states favoring humanitarian intervention expected and wished 
that Kosovo would be severed from Serbia in rhe future. To undercut the Serbian claim seemed 
to require the Court to employ this somewhat strained construction of the language in Res
olution 1244 as a way of avoiding a regressive application oflegalitycriteria. 29 I tis also plausible 
to conjecture that the majority was influenced by legitimacy considerations, not wanting to 
take a legalistic course in view of Serbia's past abusive behavior in Kosovo. 

Because this balance was struck by the majority, the issue of whether Kosovo could claim 
a right to self-determination was finessed. Here the likely motivation was a great reluctance to 
depart in law from the general view that the exercise of self-determination should never be 
allowed to undermine the unity of an existing sovereign state. This legal position was 
entirely consistent with the approach taken in the most widely influential formulation of 
the right to self-determination in international law, which is contained in the Declaration 
on Friendly Relations Among States.30 At the same time, it was seen as destabilizing and 
morally regressive to do anything that might strengthen Serbian intransigence about 

26 
See FRANCIS M. DENG ET AL., SOVEREIGNTY AS RESPONSIBILITY: CONFLICT MANAGEMENT IN AFRICA 

(1996). 
27 See note 4 supra. 
28 

Compare, e.g., ICJ, Accordance with International Law of the Unilateral Declaration of Independence in 
Respect ofKosovo, Written Contribution of the Republic ofKosovo (Apr. 17, 2009), andWritten Statement of 
the United States of Am~rica (Apr. 2009), with Written Statement of the Government of the Republic of Serbia 
(A~r: 15, 2009), andWntten St~tementofthe Russian Federation (Apr. 16, 2009) (conveying a sense of the geo
politiCal encounter as expressed m the opposed legal interpretations of the status of the Kosovo declaration). 

• 
29 

For extensive academic discussion of!egality/legitimacy trade-offs, including in light of the Kosovo interven
tion by NATO, see LEGALITY AND LEGlTUv1ACY (Richard Falk:, Mark]uergensmeyer, &Vesselin Popovslci eds., 
forthcoming 2011). 

30 _T~e declaration con~itionally ~ffi_rms the idea that the right to self-determination should not disturb the unity 
ofexistmg states. Declaration on Pnnctples ofinternational Law Concerning Friendly Relations and Co-operation 
~ong_Sta~esinAccord~ncewith the Charter of the United Nations, GARes. 2625 (XXV), annex (Oct. 24, 1970) 
( _Nothmg m ~e f~regomg par~graphs shall be construed as authorizing or encouraging any action which would 
dismember or Impair, totally or m part, the territorial integrity or political unity of sovereign and independent States 
conducting themselves in compliance with the principle of equal rights and self-determination of peoples as 
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nting de jure status to normalize Kosovo's de facto independence. From the standpoint 
~~~uman rights, as well as political realism, the Kosovo claim is highly reasonable. It would 
be irresponsible and extremely destabilizing to insist on a legal rever~al ofthe de facto ~nde~ 

d h K has enJ. oyed with UN backing and admm1strauon, and regwna pen ence t at osovo ' . . · ) D 
and geopolitical reinforcement (even with an acknowledgment of Russian opposition , or 

more than a decade. . . d d r 
Nevertheless, the endorsement of self-determination for an ethntc ~ommuntty an e Im-

. d h" · 1"th"1n Serbia which was not itself a sovereign state but a federal lte geograp IC regwn W ' .. • • j" · 
f h c p deralRepublicofYugoslavia,hassomedestabi!IZingpotentia !ties. component o t e 1ormer e . . r . 

· h d · the full sense a virtual certamty Ill the near mture, lt If Kosovo attams state oo m ' . d "b d 
will be an example of self-determination to the third degree, though not officially escn e 
as such. The first degree is at the level of a sovereign state, as when a so~Iety manag_es to 
achieve political independence and end colonial rule. The second degree 1s a domestically 

· nl·t of the sort that constitutes federal states, such as the sovereign states that sovere1gn u . . · h · 1 
emerged after the collapse of the Soviet Union and Yugoslav!~. The third degre~ 1s an et me 
geographic fragment of a federal substate unit, such as the claimant movements m Chechnya, 

South Ossetia, and Abkhazia. 
This approval of Kosovo' 5 march to sovereignty, even if not so _described, ~ounts to a 

I I d ·1ew of the right to self-determination. As such, It seems to disregard, or great yen arge v · · 1 · f · · 
l · ·fi 1 j1"fy the international law view that the terntona umty o ex!Stmg at east s1gn1 cant y qua , . 

sovereign states should, without exception, be respected. On the basis of the Kosovo prec
edent, any "people" Jiving in a geographically distinct area, 1f suffenng from gross abuse 
of human rights, could claim sovereign independence and statehood. ~s suggested, careful 
reading shows that the majority tried to avoid such reliance by presentmg the Kosovo dec
laration as exceptional because of surrounding circumstances. But ~hy could not the p~o-

le of South Ossetia, Abkhazia, Eastern Anatolia (Kurdish separatists), Chechnya, Xm
P, Q b c Hawa1·1· Puerto Rico Kashmir, and countless other places make equally 
pang, ue e ' ' ' l ll d ho
compelling legitimacy arguments, reinforced, at least to a small degre~, ega y ~~ psyc . 
logically by the Kosovo precedent? This precedent draws on the adv1sory opmwn, but It 
additionally can point to the political and diplomatic encouragement given to Koso~o to 
become an independent state, including by the style and substance of the UN adminiS

tration ever since 1999. 

V. THE PALESTINIAN CASE 

Obviously, one possible extension of the Kosovo precedent would be t~ Palestine." 
Among the variety of treatments of the legal/legitimacy issues, John Qmgley s book make~ 
an elaborate argument to the effect that Palestine is already a state32 But the approach o 

described above and thus possessed of a go~;rnment representing the whole people belonging to the territory with-

ut distinction as to race, creed or colour. ). . h . h Pal · · 
o 31 The present author was designated as special rapporteur on ~~situation of human ng ts m t e esttntan 

· · d · 1967 b the UN Human Rights Counctl m 2008. 
territones occupte smce Y I TERNATIONAL LAW IN THE MIDDLE EAST CON-

" jOHN QUIGLEY, THE STATEHOOD OF PALESTINE' N 
FLICT (2010). 
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the Kosovo advisory opinion is to suggest that the issuance of a declaration of indepen
dence by the Palestinian Authority (PA) would bolster the case with respect to both present 
and future status. The PA prime minister, Salam Fayyad, has often hinted at the intention 
to take such an initiative in the near future if the current peace talks fail. Yet just as repu
diating the Kosovo declaration would seem destabilizing, so respecting a Palestinian declara
tion might have a similar destabilizing effect, given the dramatically different surrounding 
circumstances. 

The prospect that destabilization would arise from a Palestinian declaration stems from two 
considerations not present in the Kosovo context: first, the relative strength and presumed 
opposition oflsrael, which would almost certainly lead to a drastic response to such a Pales
tinian move, and the likelihood that the United States would back Israel by dismissing as a nul
lity any declaration of independent statehood by the PA that was not the outcome of inter-
national negotiations endorsed by Israel; and second, the extent to which the de facto reality 
for Palestine is one of prolonged Israeli occupation involving Israel's establishment of over one 
hundred settlements with an overall population approaching five hundred thousand in the 
occupied West Bank and East Jerusalem. In other words, a Palestinian declaration would pre
sumably be far more ambitious and provocative than the Kosovo claim to legalize the status 
quo. The essence of a Palestinian declaration would be to overcome the status quo resulting 
from more than four decades of occupation and settlement building. The declaration would 
presumably insist on the removal of the Israeli presence from all Palestinian lands occupied 
afier 1967, the right of return for Palestinians living in refugee camps or exile, and a more or 
less literal implementation of the iconic Security Council Resolution 242 mandating with
drawal oflsraeli forces, including from East Jerusalem.33 

From the Palestinian side, the temptation to issue a declaration of independence is likely to 
gi'ow much stronger in the event that this latest attempt to negotiate a peace fails, as seems 
almost a certainty. If that eventuality materializes, the ICJ response to the Kosovo declaration 
will be remembered and invoked. In some respects the Palestinians' case is stronger than that 
of the Kosovars. For one thing, there is no instrument comparable to Resolution 1244 that 
-affirms Israeli sovereignty; on the contrary, there is Resolution 242, as well as an international 
consensus that Palestinian claims to sovereign status are both justified and too long denied. For 
another, there is the view that Israel has been systematically guilty of gross violations of the 
human rights of the Palestinians living under occupation, and that the occupation of Gaza has 
included a series of further violations of international humanitarian law amounting to crimes 
against humanity. 

34 
Finally, there is the mounting judgment that prolonged occupation, 

now lasting more than forty-three years, is itself a condition of de facto unlawfulness that 
represents a continuing denial of the right to self-determination and gives rise to a right 
of resistance within the confines of international humanitarian law. Overall, then, the 
legitimacy/legality assessment of the Palestinian situation seems more supportive of a uni
lateral declaration than the case ofKosovo. At the same time, the Israeli military options, 

33 SC Res. 242 (Nov. 22, 1967). 
34 

See UN Human Rights Council, Human Rights in Palestine and Other Occupied Arab Territories: Report 
of the United Nations Fact-FindingMission on the Gaza Conflict ["Goldstone Report"], UN Doc. A/HRC/12/48 
(Sept. 25, 2009). For a general assessment ofisraeli violations of international humanitarian law in occupied Pal
estine, see Report of the Special Rapporteur on the Situation ofHuman Rights in the Palestinian Territories Occu
pied Since 1967, Richard Falk, UN Doc. A/65/331, at 2 (Aug. 30, 2010}. 
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· d · h r b f r· · 1 r s from the Palestinian perspec-combtne wtt an un1avora le balance o geopo tttca Iorce . . 
tive, might still make it imprudent to issue such a declaration and thus outwergh the legrt
. · 1 h h · r h K th to independence and sover-tmacy rauona e t at as butlt support 10t t e osovo pa . . 
· · · d 1 r· c rm a role for the Palestmrans ergnty. In effect, the benefits oflegrnmacy an ega rty perro 

similar to that of Banquo' s ghost in Macbeth. 

SELF-DETERMINATION IN REGIONAL HUMAN RIGHTS LAW: 

FROM KOSOVO TO CAMEROON 

Dinah Shelton* 

The right of self-determination has long been celebrated for bringing independence and self-
. · h' hl troversial norm of mternanonal government to oppressed groups, yet tt rematns a tg Y con . 

· d 0 n Emprres after World War I to law. From the breakup of theAustro-Hunganan an ttoma . 
· · · · d d c II · WorldWariiandthelaterdrs-the struggle of coloma! tern tones for m epen ence ro owmg 

· · h h b 'd ble conflict between the efforts solutiOn of the former Yugoslav1a, t ere as een an unav01 a . . 
· · d h d d f · ting states to preserve therr tern-of peoples to achteve mdependence an t e eman s o exts . . . 2 

to rial integrity.! The UN Declaration on Principles oflnternanonal Law reflects thrs tensmn. 
It gives the principle of self-determination universal scope a~ a right belonging to undefined 
" 1 " b · · r · d d t states conductmg themselves m compeep es ut reJects any secessiOn Hom m epen en 
pliance with the principle of equal rights and self-determination of peoples · · · an~ thus p~s-

f · h h I I b I ing to the territory wrthout drs-sessed o a government representmg t e w o e peop e e ong 
. . "Th 1993 y· D claration adopted by the World tmctwn as to race, creed or colour. e tenna e 

· · · 1 ffi d h · al pplication of the right of self-Conference on Human Rights stmtlar y a rme t e uniVers a . . 

d · · 1 1 'al h r fair' en dominatiOn or forergn occu-etermtnauon to peop es under co onl or ot er 1orms o . 
pation, but also specified, in conformity with the Declaration of Principles, that the nght 

· · · t' hich would dismember shall not be construed as authonzmg or encouragmg any ac IOn w . . d . . . . ·ar· . rr· al unity of sovereign and m e-or rmparr totally or m part the tern ton mtegnty or po 1 rc . d 
d , d . , l . r· r'ththeprincipleofequalnghtsan pen ent states con ucung themse ves tn camp tance w . h l 

self-determination of peoples and thus possessed of a government representing thew 0 e 

people.3 

In its recent Kosovo advisory opinion,' the International Court of Justice (I.CJ) found ~0 
prohibition of unilateral declarations of independence in either general mternanonallaw or m 

h · f · iJ'I f: h C t otedthat"duringthesecondhalf t e practice o the UN SecuntyCounc . n act, t e our n 

* Of the Board of Editors. 
1 ' See ANTONIO CASSESE, SELF-DETERMINATION OF PEOPLES: A LEGAL REAPPRAISAL ( 995). 

· F · dl R I ti nsandCo-operauonAmongStates 2 DedarationonPrinciplesoflnternationalLawConcernmg nen Y XXV)e a 0 (O 24 1970) 
in Accordance with the Charter of the United Nations, GA Res. 2625 ( • annex ct. ' · 

' · 1 · d fA · 2 UN Doc NCONF 157/23 (July 12, 1993). Vtenna Dec aratton an Progamme o cuon, para. • · · fK Ad · 
4 · · il a1 D 1 · flndependence in Respect o osovo, vt-AccordancewtthlnternanonalLawoftheUn ater ecar~uor~o . .1 bl th ICJWebsite, 

sory Opinion (Int'l Ct. Justice July 22, 2010). ICJ documents cued m thts essay are avat a eon e 

http://www.icj-cij.org. li h · f 
· f' d d a be inferred rom t e pracuce o 5 "[N] o general prohibition against unilateral declarations o 1n epen ence m Y 

the Security Council." !d., para. 81. 
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of the twentieth centmy, the international law of self-determination developed in such a way 
as to create a right to independence for the peoples of non-self-governing territories and peoples 
subject to alien subjugation, domination and exploitation."6 Moreover, the Court observed, 
a great many new states have come into existence as a result of the exercise of this right and also 
have issued declarations of independence outside the colonial context. Thus, state practice did 
not point to the emergence in international law of a new rule that prohibits making a decla
ration ofindependence in such cases. Nonetheless, the Court noted sharp disagreements about 
"[w]hether, outside the context of non-self-governing territories and peoples subject to alien 
subjugation, domination and exploitation, the international law of self-determination confers 
upon part of the population of an existing State a right to separate from that State."7 Similar 
differences were found to exist regarding whether international law provides for a right of 
<'remedial secession" and, if so, in what circumstances. The Court declined to resolve these 
debates, finding it was unnecessary to do so in order to respond to the question posed by the 
General Assembly, which concerned only whether or not the declaration of independence was 
in accordance with international law. 

The issues that the Court did not address remain significant ones. They have been sources 
of conflict, practice, and jurisprudence in many regions of the world. Mrica, for example, con
tinues to confront the aftermath of colonialism, during which arbitrary boundaries were 
drawn, dividing some peoples and forcing others together, sometimes despite a tradition of 
mutual hostility or enmity. To resolve one such problem, on January 9, 2011, residents of 
southern Sudan are scheduled to vote on whether to secede or remain part of the largest country 
on the continent. 8 Although included as part of a peace agreement, the referendum has 
been repudiated by many in the region and may yet be postponed or canceled.9 The regional 
Mrican Union is caught between its Constitutive Act, which enshrines as a founding principle 
"respect of borders existing on achievement of independence," 10 and its significant role as a 

signatory and guarantor of the peace agreement. 11 The potential for secession of part of Sudan 
following the referendum may be viewed by some through the prism of decolonization, in 
order to legitimize the resulting independence. Supporters of secession may note that in its 

6 Id, para. 79 (citing Legal Consequences for States of the Continued Presence ofSouthAfrica in Namibia (South 
West Africa) Notwithstanding Security Council Resolution 276 (1970), Advis01y Opinion, 1971 ICJ REP. 16, 
paras. 52-53 (June 21); East Timor (Port. v. Austl.), 1995 IC] REP. 90, para. 29 (June 30): Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004 IC] REP. 136, para. 
88 (July 9)). 

7 Id, para. 82. 
8 The referendum was stipulated under the Comprehensive Peace Agreement of2005, which formally ended a 

twenty-year civil war between the government in Khartoum and the south's Sudan People's Liberation Movement 
Army. See Comprehensive Peace Agreement Between the Government of the Repttblic of Sudan and the Sudan 
People's Liberation Movement/Sudan People's Liberation Army (Jan. 9, 2005), at http://www.aec-sudan.org/ 
docs/cpa/cpa-en.pd£ 

9 The second Afro-Arab summit, held in Sirte, Libya, on October 10, 2010, rejected the potential secession and 
underlined the importance of protecting Sudan's territorial integrity, explaining chat the failure to do so would lead 
~o the disintegration of the whole continent. See http://www.afro-arabsummit.com. 

1° Constitutive Act of the African Union, Art. 4(b),July 11, 2000, OAU Doc. CAB/LEG/23.15. The founding 
documents and other treaties, conventions, and instruments of the African Union, as well as some instruments of 

predecessor organization, the Organization of African Unity (OAU), are available at http://www.africa-union. 
orgl root/ au/Documen ts/T rea ties/ treaties.h tm. 

11 Jean Ping, AU Chairperson, Remarks at the UN High Level Meeting on Sudan (Sept. 24, 2010), at http:// 
blogs.ssrc. org/ sudan/. 
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Kosovo opinion the ICJ recognized the legality of independence for peoples subject to alien sub

jugation, domination, and exploitation, but did not attempt to resolve the diversity of views 

outside that context. 
In contrast to Sudan and the potential independence of its southern region, indigenous and 

tribal peoples in Africa and the Americas have refrained from claiming independence, seeking 

instead to obtain internal self-determination and, in particular, control over their ancestral 

lands and resources. The right to such internal self-determination is recognized by the two 
international instruments devoted to the rights of indigenous and tribal peoples: the Interna

tional Labour Organization's Convention (No. 169) Concerning Indigenous and Tribal 

Peoples in Independent Countries12 and the UN Declaration on the Rights of Indigenous 

Peoples. 13 The UN Declaration explicitly recognizes indigenous peoples' right to self

determination.14 For its part, ILO Convention No. 169 contributes to defining "peoples" by 

regarding self-identification as the fundamental criterion, but specifies that the use of the term 
"shall not be construed as having any implications as regards the rights which may attach to 

the term under internationallaw."15 While thus seeming to refute the right of indigenous peo

ples to self-determination, the Convention nonetheless recognizes the aspirations of indige

nous peoples to control their own institutions, ways oflife, and economic development "within 

the framework of the state in which they live. "16 In fact, the major part of!LO Convention No. 

169 can be characterized as setting forth elements of internal self-determination for indigenous 

and tribal peoples, as groups entitled to special treatment. 17 

Taking into account these global instruments, the African and American regional human 

rights systems have contributed to the law of self-determination. As this essay will reveal, the 

two regional systems have distinguished internal from external self-determination, and indi

cated the different circumstances under which each variation of the right applies. The essay 

begins with a look at the relevant human rights provisions of the two systems, after which it 

turns to the case law concerning secession claims; the discussion on secession is limited toMrica 

because no case of this type has come before the American human rights institutions. It then 

12 International Labour Organization, Convention Concerning Indigenous and Tribal Peoples in Independent 
Countries (No. 169),June 27, 1989, athttp:!/www.ilo.org/ilolex/ [hereinafter ILO Convention No. 169]. Foran 
overview of the ILO's concern with indigenous peoples, see LUIS RODRIGUEZ-PINERO, INDIGENOUS PEOPLES, 
POSTCOLONIALISM, AND INTERNATIONAL LAW: THE ILO REGIME (1919-1989) (2005). 

13 Declaration on the Rights ofindigenous Peoples, GA Res. 61/295, annex (Sept. 13, 2007). 
14 !d., Art. 3 ("Indigenous peoples have a right to self-determination. By virtue of that right they freely determine 

their political status and freely pursue their economic, social and cultural development."). The Declaration on the 
Rights ofindigenous Peoples also affirms indigenous peoples' rights to autonomy and self-government, culture, 
traditional knowledge, development, education, social services, the environment, and ownership of traditional 
lands and natural resources. 

15 ILO Convention No. 169, supra note 12. 
16 Id., pmbl., para. 5. 
"Notably, the Wotld Bank Operational Manual, OP 4.10 (July 2005), at http,//go.wotldbank.org/ 

2G5SSZAETO, also recognizes the customa1y rights of indigenous peoples over lands and resources, and affirms the 
principle of their "free, prior, and informed consultation" in relation to bank-funded projects affecting them. See 
also Committee on the Elimination ofRacial Discrimination, General Recommendation No. 23, Indigenous Peo
ples, para. 5 (Aug. 18, 1997), Report of the Committee on the Elimination of Racial Discrimination, UN GAOR, 
52dSess., Supp. No. 18,Annex V, UN Doc.Al52/18 (1997), calling upon states, inter alia, to "recognize and pro
tect rhe rights of indigenous peoples to own, develop, control and use their communal lands, territories and 
resources." 
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at the special self-determination rights of indigenous and tribal peoples, and at the cor
\n:sP•On•dHJg special state duties owed them. As will be noted, the jurisprudence of the two 
(i .. s]rst<:ms provides some of the answers that the I CJ declined to give in the Kosovo opinion. 
•l1.m: n1nar part refers to the written submissions of African and American states in the Kosovo 

THE RIGHT TO SELF-DETERMINATION IN REGIONAL HUMAN RIGHTS INSTRUMENTS 

In the Inter-American system, neither the American Declaration on the Rights and Duties 
Man18 nor the American Convention on Human Rights19 mentions a right of self

qt,teJrmimttirm. Language to include this right in the Draft American Declaration on the Rights 
lndlisellOlJS Peoples under negotiation in the Organization of American States remains in 

•'bt•ackets without consensus. 20 In contrast to the American and European human rights instru
theAfrican Charter on Human and Peoples' Rights22 contains a detailed right of peo

to self-determination. Given the context of decolonization in Africa and the struggle 
.a~ain.st :ap;utllteid in Southern Africa, both of which are referred to in the preamble to the Mri
trul Cha.rteJr, 2 ' it is not surprising to find the right expressed. As defined in African Charter Arti-

20, the right to self-determination has more detail than is found in common Article 1 of 
UN Covenants on human rights (the International Covenant on Economic, Social and 

(<OulnJral Rights and International Covenant on Civil and Political Rights).24 Article 20 stip-

Alll.'eoples shall have the right to existence. They shall have the unquestionable and 
maltenable nght to self-determination. They shall freely determine their political 

American Convention on Human Rights, Nov. 22, 1969, 1144 UNTS 123. 
See Reco~d of the Cur.re~t St~rus of the Draft An1erican Declaration on the Rights of Indigenous Peoples, 

Meetmg of Negotiations m the Quest for Points of Consensus (Washington, D.C., Nov. 30-Dec. 2, 
OAS Doc. GT/DADJN/doc.334/08 rev. 5 (Dec. 3, 2009) (draft Article 3). 

· for the Protection ofHuman Rights and Fundamental Freedoms, Nov. 4, 1950, ETS No.5, 213 

23
_Mrican Charter on Hum~ and Peoples' Right.s, June 27, 1981, 21 ILM 58 (1982). 

-_- In the preamble to the.Mncan Charter, the Mncan states both reaffirm the pledge that they made in Article 
the OAl~,Chart~r, see mfta n?te 31, "to eradicate all forms of colonialism from Mrica" and affirm that they 

ret~~~~.~~· of thetr duty to achteve the total liberation of Mrica" and to eliminate colonialism, neocolonialism, 
ii< !d., pmbl., paras. 3, 8. 

Common Art~de 1 of rhe International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 
UNTS 3 [he~emafter ICESCR], an~ International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 

171 [heremafter ICCPR], provrdes: 

1 . .:VI peoples have the right of self-determination. By virtue of rhar right they freely determine their polit
Ical status and freely pursue their economic, social and cultural development. 

2. All people.s m~y, for ~~eir own e~ds, freely dispose oft~eir natural .wealth and resources without prejudice 
to any obhga~wns an~rng our of mternattonal economrc cooperatwn, based upon the principle of mutual 
benefit, and mternarwnallaw. In no case may a people be deprived of its own means of subsistence. 

3. The Stares Parties ro .the present Covenant, including those having responsibility for the administration 
of~on-Self-Governmg and Trust Territories, shall promote the realization of the right of self-determi
nati?n, and shall respect that right, inconformity with the provisions of the Charter of the United 
Nanons. 
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status and shall pursue their economic and social development according to the pol
icy they have freely chosen. 

2. Colonized or oppressed peoples shall have the right to free themselves from the 
bonds of domination by resorting to any means recognized by the international 

community. 

3. All peoples shall have the right to the assistance of the states parties to the present 
Charter in their liberation struggle against foreign domination, be it political, eco

nomic or cultural. 

The article appears to recognize two distinct groups of peoples: those that are living under 

colonialism and oppression, and those that are not. The first group is entitled to independence 

and foreign assistance in the struggle for liberation (external self-determination). Other peo

ples are entitled to maintain their existence and exercise their self-determination, but within 

existing states. 
Article 20 must be read in the context of the entire African Charter, whose very title indicates 

that it is concerned with collective peoples' rights as well as individual rights. Chapter 1 of the 

Charter, which expresses the guaranteed individual and collective rights, contains six separate 

articles on peoples' rights (Articles 19 to 24), beginning with the right of all peoples robe equal 

and to enjoy the same respect and the same rights. While such rights were included, the drafters 

of the Charter made a deliberate choice not to define "peoples."25 According to a present judge 

on the African Court, this decision indicated "the authors' intention not a priori to favor or 

exclude any interpretation of the word 'people,' "26 which is in keeping with African Charter's 

clear concern to take account of the ethnic plurality of African states.Z7 

Read in the light of the preamble to the African Charter, most of the articles on peoples' 

rights seem to apply broadly to indigenous and tribal groups within Africa that are not in colo

nial or oppressed states. The African Commission has so found in cases alleging violations of 

Article 19. While the applicants in these cases were unable to prove the alleged violations, the 

commission had no doubt that Article 19 applies to identifiable groups by reason of their com

mon ancestry, ethnic origin, language, or cultural habits.Z8 The right of peoples to freely dis

pose of their wealth and natural resources, guaranteed in Article 21, has similarly been applied 

to identifiable groups within African states-for example, to the people of the Ogoni region 

ofNigeria29 

15 See Will em van Genugten, Protection oflndigenous Peoples on the Aftican Continent: Concepts, Position Seeking, 
and the Interaction of Legal System>, 104 AJIL 29, 38-43 (2010). 

" FATSAH OUGUERGOUZ, THE AFRICAN CHARTER ON HUMAN AND PEOPLES' RlGHTS: A COMPREHEN
SIVE AGENDA FOR HUMAN DIGNITY AND SUSTAINABLE DEMOCRACY IN AFRICA 205 (2003). 

27 Id. at 209. 
28 See, for example, Legal Resources Foundation v. Zambia, Comm. No. 211/98, .AFR. COMM'N ON HUM. & 

PEOPLES' RTS. [ACHPR], 14 ANN. ACTIVITY REP. (2000-01), and the series of cases against Mauritania, Malawi 
African Association v. Mauritania, Comm. No. 54/91 ,Amnesty International v. Mauritania, Comm. No. 61/91, and 
Union Interafticaine des droits de l'homme v. Mauritania, Comm. No. 98/93 (all in ACHPR, 13 ANN. ACTIVITY REP. 
(1999 -2000)), in which the commission found some discriminatory practices against certain sectors of the Mauritanian 
population, but insufficient evidence to show domination of one section of the population against another. The com
mission's decisions are available at http://www.achpr.org/english/_info/List_Decision_Communications.html. 

29 Soc. & Econ. Rts.Action Centerv. Nigeria, Comm. No. 155/96, para. 58,ACHPR, 15ANN.ACTIVITYREP. 
(2001-02), Annex V (reported by Dinah Shelton at 96 AJIL 937 (2002)). 

AGORA THE !C)'S KOSOVO ADVISORY OPINION 65 

In keeping with the respect for ethnic and cultural diversity reflected in the preamble's ref

to "the peoples of Mrica," and in response to numerous inter-ethnic conflicts inMrican 

20 begins with the right of peoples to existence. The right to existence is imme

follo":ed by recognition of the right to self-determination, suggesting that all peoples 

, errtitled to eXIstence are also entitled to self-determination, at least within the boundaries of 

:<:>asrmg states.30 

Concern with limiting self-determination so as not to undermine territorial integrity was 

;eYJtde;nt in the Charter of the Organization of African Uniry, 31 predecessor to the current Afri

Union. The 1963 OAU Charter made a brief reference to the right of peoples to self

'.d<,te:rmin;rti<m, proclaiming the "absolute dedication of the African rulers to the total eman

of the Afrkan. territories which are still dependent,"32 while also asserting a 

ccOffi!ll!lffi<Clll to the pnnCJple of territorial integrity through respecting colonial frontiers. 33 In 

1986 ICJ judgment in Frontier Dispute (Burkina Faso v. Mali), the Court revealed its aware

of the problem of self-determination in the context of postcolonial Africa, but also referred 

'tc• the i.mr>ortatlce of respecting colonial boundaries. 34 Likewise, the 1999 Algiers Declaration 

;,adlopted by th~ OAU Assembly of Heads of State and Government reaffirmed that respect for 

hnrrl,m mhented at Independence retains its "validity and permanence as a fundamental 

Several of those involved in the drafting of the Mrican Charter36 later indicated that the 

of peoples' rights generally was related to enhancing the place of economic, 

and cultural rights in the text-a matter of considerable importance in Africa. 

]_Nonetbtelr:ss, the Charter's drafters deliberately chose not to identify "people" for purposes of the 

cr>lle•oti\•e rights guaranteed under Articles 19 to 24 and referred to in the title of the Charter. 37 The 

;,1\lnCJm Commission also initially avoided defining the concept, in part due to the dearth of 

3~ Section 23?"("Self:Determination") o~ the 1996 Constitution of South Africa makes this point dear in a 
context. Thenght of t~e~outhAfncan people as a whole to self-determination, as manifested in this Con-

~;e~~~~ibd~\.O~,e~s not preclude, V.:lthm t~e framework of this right, recognition of the notion of the right of self-
0~ any communtty shanng a common cultural and language heritage, within a territorial entity in 

or many other way, determined by national legislation." 
OAU CHARTER, May 25, 1963, 2 ILM 766 (1963). 
!d., Art. 3(6). 

OAUDoc.AHG/Res.16(I) 17-21, 1964), 
com-
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international jurisprudence and textual definition.38 Commentators have generally tal<en the view 
that the term "people" may be understood in several different ways, but that external self

determination should be limited to peoples under colonial or racial domination.
39 

II. SECESSION CLAIMS IN AFRICA 

The Mrican Commission has considered several claims of external self-determination 
brought under the Mrican Charter. In the first case, decided in 1995, the Katangese Peoples' 
Congress asked the commission to recognize the right to independence ofKatanga."

0 
The com

mission declined to do so, with terse legal analysis. The commission noted that the applicants 
had complained only of a violation of Charter Article 20 (the right of self-determination), with
out indicating that other Charter rights were being violated. Considering that self-determina
tion could be exercised not only by independence, but also "by self-government, local govern
ment, federalism, confederalism, unitarism or any form of relations that accords with the 
wishes of the people,"41 the commission held that it is only when the will of the people is denied, 
through a lack of ability to participate in government or due to massive human rights viola
tions, that the principles of sovereignty and territorial integrity give way to self-determination 
through secession and independence.42 The decision thus seems to support "remedial seces

sion," a highly contested notion during the Kosovo proceedings. 
From the time that it was considering the Katangese Peoples' Congress case to the more recent 

complaint against Cameroon (decided in 2009; to be considered below), the commission 
focused its attention on "internqj" self-determination, linking Charter Article 20 to Article 13 
on the exercise of political rights. 43 In a 1994 resolution on the military,4

4 
the commission 

stated that any seizure of power by force constitutes a violation of both articles. Subsequent 
resolutions on specific coups have reiterated this position in stronger language, 

45 
declaring mil

itary coups to be an intolerable infraction of democratic principles and the rule oflaw, and grave 
and unacceptable violations of Articles 13 and 20, as those articles guarantee the right of peo
ples to freely choose their government. Accordingly, in the context of complaints filed against 
Gambia following a military coup, the commission found that the forcible takeover of the 

38 REPORT OF THE AFRICAN COMMISSION'S WORKING GROUP OF EXPERTS ON INDIGENOUS POPUlA
TIONS/COMMUNITIES 72-73 (2005), at http://www.achpr.org/english/Special%20Mechanisms/Indegenous/ 

ACHPR%20Report%20ENG.pdf. 
39 OUGUERGOUZ, supra note 26, at 206, 253. 
4o Katangese Peoples' Congress v. Zaire, Comm. No. 75/92, ACHPR, 8 ANN. ACTIVITY REP. (1994-95). 

41 Jd, para. 4. 
42 The commission seemed to suggest, id, para. 6, that as long as everyone was being treated equally (poorly), no 

particular group had the right to escape: 
In the absence of concrete evidence of violations of human rights to the point that the territorial integrity 

of Zaire should be called to question and in the absence of evidence that the people ofKatanga are denied the 
right to participate in Government as guaranteed by Article 13(1) of the African Charter, the Commission 
holds the view that Katanga is obliged to exercise a variant of self-determination that is compatible with the 

sovereignty and territorial integrity of Zaire. 

43 Article 13 specifies: "Every citizen shall have the right to participate freely in the government of his country, 
either directly or through freely chosen representatives in accordance with the provisions of the law." 

44 Resolution on the Military, ACHlJR Res. 10(XVI)94 (Nov. 3, 1994), in ACHPR, 8 ANN. ACTIVITY REP. 

(1994-95). 
4 5 See, for example, the Resolutions on the Situation in Comoros, ACHPRRes. 34(XXV)99, and on the Situation 

in Niger, ACHPR Res. 35(XXV)99, inACHPR, 12 ANN. ACTMTY REP., Annex N (1998-99). 

AGORA, THE !C)'S KOSOVO ADVISORY OPINION 67 

government was a "grave violation of the right of Gambian people to freely choose their ov-
ernment as entrenched m Article 20(1) of the Charter."46 g 

In a more recent major case on self-determination in the Mrican system th · · 
d 

. , e COffiffilSSlOll 

returne totheJssueofsecessionandindependence lnKevinM G C: 47 . . . · gwanga unme v. ameroon, 
fourteen mdlVlduals on their own behalf and on behalf of the peopl f th c 48 . eo sou ern ameroon 
complamed that they had been deprived of the right of self-determination during the 1961 UN 
plebJscJte and m the subsequent federal constitution ofCamer Th d th th f h . oon. ey asserte at e peo-
ple o sout ern Cameroon remam a separate and distinct people who ha b · I' d . . ve een margma tze , 

. government, and denied the right to development. 
Th:y also cbJmed that the government denied their right to education and discriminated 
ag:u. nst them m the legal system and in language rights 49 They alleg d th d d . . e at a survey con ucte 

1995 m southern Cameroon revealed that 99 percent of the people in that region favored 
full mdependence. 

The Cameroon government contested jurisdiction, asserting that many of the acts com-
of occurred before the Charter entered into force so It also hall d h · f . " . c enge t e existence o 

a terntory known as Southern Cameroon" and denied that southern Came · · 
I 

roomans constt-
a peop e. After finding violations of many of the individual rights invok d b th · 

> ritoners 51 h . . dd e y e pen-
t e c~m~mss10n a ressed the collective rights invoked in the petition. The appli-

.were unstmtmg m labeling the control of southern Cameroon by the north a form of 

c:olcm"ialism resultmg from forcJble and unlawful annexation. As the commission noted, these 

very senous all ega nons which go to the root of the statehood and sovereignty of th 
· fC "52Th e "".:pctuttc o ameroon. e government submitted that the events that led to the ere-

anon of the state, including the 1961 UN plebiscite, were outside the competence of the 

46 Jawara v. Gambia, Comm. Nos. 147/95 & 149/96 paras. 72-73 ACHPR 13 ANN Ac RE -2000). ' ' ' · TIVITY P., Annex 

4s ~~vi~~gwanga Gunmev. Cameroon, Comm. No. 266/2003,ACHPR, 26ANN.ACTIVITYREP. (2008-09) 
e ncan Charter allows the filing of an actio popula · Id 67 Mal ·A£ · ' . 

/~:;~:~;;~~~ Comms. 54/91,61/91,98/93, 164/97-19~~~J7 ·t~~0!9kse~CH~'i{ l~~~s;zyMMaTYuritREania, 
Cc (1999-2000). > ' ' ' P., 

i~ all, the applicants claimed violations of African Charter Articles 2-6, 7{1), 9-13, 17(1), 19-22, 23(1), 24, 

50 MalawiAfricanAss'n M · · · .ACTIV1TI REP (200 v. aun~~la, para. 91; Mo~s.e v. Botswana, Comm. No. 97/93, 14 ACHPR, 14 ANN. 

cbefure thr Chat;~ e??~~~~~t~foG:~: ~s~~~o:~ ~~::t;s~~f:c~;~~e:ti~:~ :~ili: ;~:;e::l~;e~ndi~~~:ot~::~~~~::~ 
51 

• evm gwanga unme v. Cameroon, para. 96. 

>C(;u•·nN._o:u2t!:r: En~~sh is on~ of the of~ciallanguages of Cameroon, the commission found in Kevm M an a 
. · on. 

1
at the fafiluCrhe to regtster companies whose articles of association were in Englrsh con~ut~d 

m vto atton o arter Article 2 Likewise th ifi · f h " des Droits d'Affatr A£ ,; ' . e rat catton o t e treaty Organisation pour 
Th . e~ enD nque, whtch spectficd a preference for the French language resulted 

e c~rnmtsswn so oun~ viol~ttons of the right to life, Arnde 4, as a result of the failure of 
~nd redress pol~ce lallmgs of demonstrators; Arttde 5, torture; Arttcle 6, prolan ed 

and f: . 7, nght to a fa1.r tnal, due to the transfer of pnsoners to the north, trial before milit~r 
A t~l\Ul; 

1
to co~duct the t~tls m a language that the defendants could understand· Article 10 right t~ 

. r tc e • ng t to assem y; and Article 26, mdependence of the jud1cary. The ~ommissio~ did not 

'"''mtm, the commtssion3h~J\t ~~hl7, o~19-24. !d., para. ~~4. fy.s to Article 13, the nght to paJ:ticipatem gov
. in government and the pubh~ ad~i~~tr:rr::r~~=£ par~ctpa~on, ~ut not. eq~al par~ictpation or representa

vtolation had occurred. ' acts s owe sue parttctpatwn, wtth the consequence that 
52 Id., para. 153. 
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commission, and the commission agreed. 53 Thus, the commission could not pronounce on the 

applicants' allegations concerning "illegal and forced annexation, or colonial occupation. of 
Southern Cameroon by the Respondent State." The commission could, however, examme 

issues of economic marginalization and denial ofbasic infrastructure as continuing violations, 

and held that the relocation of major economic projects and enterprises to the north consti

tuted a violation of Charter Article 19, as it guarantees equality and equal rights between 

peoples. 
Turning to the core of the complaint, the right of self-determination under Article 20, the 

applicants argued that the right of self-determination continues into the present because the 

results of the 1961 plebiscite were never submitted for approval by the parliament of Southern 
Cameroon before sovereignty was transferred to a single entity representing both sides. Thus, 

a condition for the validity of the plebiscite was never fulfilled. The government continued to 

contest the jurisdiction of the commission on this issue, but it also asserted that the southern 

Cameroonians do not constitute a "separate and distinct people" entitled to any form of self

determination. According to the government, the applicants were constructing their argument 

based on 

the use of the English language (working language), the specificity of the legal system, of 
the educational system, of the system of government, traditional cultures. In f~ct, the spec
ificities of former Southern Cameroons stem solely from the heritage of Bnush adminiS
tration and the legacy of Anglo-Saxon culture. No ethno-anthropological argument can 
be put forward to determine the existence of a people of Souther~ Cameroon, the Souther~ 
part being of the large Sawa cultural area, the northern part bemg part of the Grass fields 

cultural area. 54 

The commission recognized the controversial nature of the issue of defining "peoples,'' not

ing the failure of the Charter and general international law to do so, but it recognized that" cer

tain objective features attributable to a collective of individuals"" may justify considering 

them a "people." Such recognition was important, in the commission'sview, because the C~ar
ter makes peoples' rights equally important to individual rights; as such, they must be given 

protectionS6 Each individual within a people is entitled to the enjoyment of all guaranteed 

individual rights but, in addition-as part of the collectivity-has common rights that benefit 

the community, such as the rights to development, to self-determination, and to an equitable 

h f h . , 57 s are o t e community s resources. 
To arrive at a definition of"people," the commission relied on, but did not consider itself 

bound by, the findings of a UNESCO group of experts convened to consider the concept of 

peoples' rights. 58 The UNESCO group concluded that a group could be considered a people 

53 The UN plebiscite went to the heart of the complaint because the applicants asserted that ~out~ern _Cameroon
ians were given only two options: merger with Francophone northern Cameroon or merger w1th N 1gena. Indepen
dence was not a choice presented to them. !d., paras. 2-4. 

54 !d., para. 168. 
55 Id., para. 169. 
56 !d., para. 176. 
57 !d. 
58 See Final Report and Recommendations, International Meeting of Experts on Further Study of the Concept 

of the Rights of Peoples, UNESCO Doc. SHS-89/CONF.602/7 (1990). 
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if it shared some of the following characteristics: a common historical tradition, a racial or eth
nic identity, cultural homogeneity, linguistic unity, religious and ideological affinities, terri
torial connection, and a common economiclife.59 Moreover, a people can be self-identified by 
their common consciousness of constituting a people. Thus, for the commission, the collective 
rights in the Charter can be exercised by a people bound together by their histoty and tradi
tions, as well as by their racial, ethnic, cultural, linguistic, religious, ideological, geographical, 
economic, or other bonds. 

Applying these criteria, the commission concluded that the southern Cameroonians can 

legitimately claim to be a people with a distinct identity that attracts certain collective rights. 
In contrast to the government, the commission did not find that ethno-anthropological 
attributes are determinative- except in the case of indigenous peoples. Indeed, according to 
the commission, the guarantee of equal protection to peoples (Article 19) includes those whose 
roots are not Mrican. What the people of the southern Cameroon share is a common history, 
linguistic tradition, territorial connection, and political outlook. "More importantly, they 
identify themselves as a people with a separate and distinct identity. ''60 This innate character
istic should be recognized by those external to the group6

I 

The commission thus gave a very broad reading to the term "people"-one that can poten
tially apply not only to indigenous and tribal peoples, but also to other groups within African 
societies, including the descendants of European colonial settlers, Asian immigrant commu
nities, and nomadic societies. If all the collective rights in the Charter adhere to all of these 
groups, two alternatives may result. The pessimistic view is that the recognition and exercise 
of self-determination by African peoples could further weaken the fragile condition of many 
African states, bringing about their fragmentation and disintegration. The contrasting, opti
mistic assessment considers that recognizing the rights of Africa's many peoples could lead to 
more democratic, decentralized governments, thereby enhancing local decision malting and 
respect for human rights within existing states, and strengthening them in the long run. 

Turning to the exercise of the right of self-determination in the Cameroon case, the com
mission considered the events in southern Cameroon only after the entry into force of theMri
can Hnman Rights Charter-in particular, from the constitutional conferences of1993 and 1994 
and the signature referendum on independence of1995. The complainants insisted on their right 
to self-determination, which the government, in turn, characterized as a secessionist agenda. 

The commission reaffirmed that it is obligated to uphold the territorial integrity of states in 
the African system and thus it that could not "envisage, condone or encourage secession,"62 but 

it reiterated that the right of self-determination can be accomplished by autonomy within a 
sovereign state, in the context of self-government, confederacy, or federation. I talso noted that 
the Cameroon government had implicitly accepted that the right of self-determination may be 
triggered in cases of massive violations of human rights or the denial of participation in public 

59 Id., para. 22. 
6° Kevin Mgwanga Gun me v. Cameroon, para. 179. 
61 The commission candidly recognized that postcolonial Africa has not been free of domination and ethnic con

flict, although it does not constitute colonialism "in the classic sense." !d., para. 181. The commission found that 
the solution to such problems lies in recognition of the claims of subordinate groups, like those involved in the 
present case, and in the good faith participation in regional dispute settlement. mechanisms like the commission's 
complaint procedure. See, e.g., id., paras.181, 199. 

62 !d., para. 190. 
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affairs,63 both of which were alleged by the complainants. Given that the commission had 
already found violations of Charter Articles 2, 4, 5, 6, 7, 11, and 19, the question was whether 
the violations were so serious as to call into question the territorial integrity of the state. The 
commission found the answer in its conclusion that the state had not violated Article 13, 
because the evidence demonstrated that the people of southern Cameroon are represented in 
the National Assembly (even though as part of an opposition party). In other words, the 
conditions required by Charter Article 20(2)-oppression and domination-had not 
been met to the extent warranting invocation of the right to self-determination through 
secession and independence.64 In conclusion, the commission urged the state to address 
the grievances and violations of the rights of the southern Cameroonians through its dem

ocratic institutions. 65 

The commission's conclusion is consistent with the long-standing preference afforded the 
principle of territorial integrity in Mrica. Article 13 of the Charter appears to play an especially 
significant role in deciding whether a people is so oppressed or excluded that it is entitled to 
declare independence and form its own government. The commission seems to believe that so 
long as the various peoples in a state have the ability to participate in government through dem
ocratic institutions-even in a disfavored, minority role-they have the potential to prevent 
human rights violations and ensure that any violations that do occur are redressed. The lengthy 
list of violations found in this case, however, suggests that the commission is perhaps too opti
mistic about the ability of a dominated minority to enjoy the rights to which it is entitled under 
the Charter. The commission recommended that the parties engage in a constructive dialogue 
and resolve the outstanding issues within six months. The expiration of the period did not pro
duce a resolution, and the groups that brought the petition continue to press for independence 

from the north. 
The same commission session that concluded the case against Cameroon elaborated further 

on the concept of"peoples" in joined cases against Sudan.66 The petitioners alleged violations 
of numerous individual rights and also the collective right to development guaranteed in Char
ter Article 22.67 The latter required the commission to determine whether the victims consti
tuted a "people." The commission cited the same factors identified in the Cameroon case to 
interpret the content of the term but added that "in States with mixed racial composition, race 

63 Id. 
64 In this respect the African Commission's opinion tracks much of the work of the United Nations, which 

defined the right of self-determination in the context of foreign subjugation, domination, or exploitation in the 
Declaration on the Granting of Independence to Colonial Countries and Peoples, GA Res. 1514 (XV) (Dec. 14, 
1960). The General Assembly also affirmed the obligation of states to transmit information to the committee on 
non-self-governing territories if the territory "is geographically separate and is distinct ethnically and/or culturally 
from the country administering it." !d., Prine. N. 

65 The commission's specific recommendations were that the state abolish discriminatory linguistic practices in 
business and the judiciary, locate national projects equitably throughout the country, compensate companies dis
criminated against, engage in a constructive dialogue to resolve the constitutional issues, and reform the judicial 
council. Unusually, it also addressed recommendations to the complainants, including that they transform them
selves into political parties, abandon secession efforts, and engage in constructive dialogue with the government. 

66 The joined cases were Sudan Human Rights Organisation v. Sudan, Comm, No. 279/03, and Center on Housing 
Rights and Evictions v. Sudan, Comm. No. 296/05, in ACHPR, 28 ANN. ACTMTY REP. (2009-10) (hereinafter 

Sudan cases]. 
67 Article 22 provides: "1. All peoples shall have the right to their economic, social and cultural development with 

due regard to their freedom and identity and in the equal enjoyment of the common heritage of mankind. 2. States 
shall have the duty, individually or collectively, to ensure the exercise of the right to development." 
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bec~mes a determ~ant of group~ of 'peoples', just as ethnic identity can also be a factor."68 
Whtle aclmowledgmg that the htstory of colonial and aparthei'd 1 d c 'fli u1 h . . . . ru e rna e re1erence to race 
di c t, t e comrmss10n stated lts belief that "racial and ethn1· d' · h · . . . c Iversityon t econtmentcon-
wbutes to the nch cultural diVersity which is a cause for celebration »69 I h f h 

d
. · th . . · n t e context o t at 
tverstty, e commtsswn proceeded to articulate the rights of· d' 1 d . . . . m Igenous peop es an com-

munltles m Mnca and how to protect them against both t al d · al b . . . ex ern an Intern a use. 
Addressmgvwlatwns committed against the people of Darfur the c · · c d h . , ommtsswn 10Un t at 

they constitute a people for purposes of Article 19 As h "Th d d . . sue , ey o not eserve to be dam-
mated by a people of another race in the same state "70Th ·1· · · . , . . . e m11tary camp:ugn agamst the peo-
ple .of Darfur constituted a. masst;e vwlation" of individual and collective rights, including 
.Arncle 22. The applicants did not mvoke the right of self-determination in their co 1 · 

d h · · d'd mp amts, 
an t e comrmss~on 1 not address the topic, perhaps because the Comprehensive Peace 

Agreemen: II_Iade It u~necessary as it explicitly allows a referendum on secession. However, had 
the c~mmisswn applied the test that it set forth in its earlier decisions, it might well have found 
thfiatdm the case ofS~dan, the level of oppression and the massive human rights violations jus
t! e secessiOn and mdependence for Darfur. 

III. SPECIAL INTERNAL SELF-DETERMINATION FOR INDIGENOUS 

AND TRIBAL PEOPLES 

Global and regional human rights law has evolved a set of special norms concerning indi -
enous. and tnbal pe~ples. These norms have been elaborated on, and applied by, the Inte:
Amencan Commtss!o~ and Court on Human Rights, as well as the African Commission on 

Human and Peopl.es Righ~s, to ensure the internal self-determination ofindigenous and tribal 
:pies. Afier a bn~; overview of the relevant UN instruments, this part will look a~ the Inter-
h'e~can ~ase law and then at the African Commission's recent case involving Kenyan 

w IC specifically relied on the Inter-American jurisprudence. ' 

UN Instruments 

While no general intern~tional hu'_"an rights treaty mentions indigenous peoples, the Inter
~an~~al Covenant on CIVll and Pol.ltical Rights has two relevant provisions (Articles 1 and 

7), and the defimtton of ractal discnmmatwn in the Convention on the Elimination of 

68 Sudan cases, suttra note 66 para 220 6 r ' . . 
9 Id., para. 221. 

70 Id., para. 223. 
" .s: . ,!;. 
72 

ee ~npa notes 79-94 and accompanying text. 

73 
See mfra notes 95-103 and accompanying text. 
ICCPR Article I provides: 

I. 
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AJLE'or.rils: of Racial Discrimination is broad enough to include indigenous peoples.74 After 
surviving five hundred years of conquest, marginalization, and genocidal policies, indigenous 
peoples throughout the world have sought specific instruments recognizing their right of self
determination and their unique status in internationallaw?5 

During the decades-long negotiations for the UN Declaration on the Rights oflndigenous 
Peoples, indigenous representatives pressed for recognition of the right of self-determination, 
calling it "the heart and soul of the declaration."76 They ultimately succeeded, with Articles 3 

3. The States Parties to the present Covenant, including those having responsibility for the administration 
of~on-Self-Governing and Trust Territories, shall promote the realization of the right of self-determi
natl?n, and shall respect that right, in conformity with the provisions of the Charter of the United 
Nat10ns. 

Article 27 provides: 

In those Star:s in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities 
shall not be demed the right, in communitywith the other members of their group, to enjoy their own culture, 
to profess and practise their own religion, or to use their own language. 

The. efforts of indigenous peoples to invoke ICCPR Article 1 through complaints brought under the treaty's 
?P~lOnal ~ro~o~ol have been unsuccessful because the Human Rights Committee considers that its jurisdiction is 
limrted to mdrvrdual rights to the exclusion of collective rights of peoples. Lubicon Lake Band v. Canada, Comm. 
No. 167(1984, UN Doc. CCPR/C/38/D/16711984 (Mar. 26, 1990). 

The Committee explained its views in General Comment No. 23, The Rights ofMinorities, para. 3.1, UN Doc. 
CCPR/C/21/rev.1/Add.5 (1994): 

!he Covenant draws a distinction between the right to self-determination and the rights protected under 
arttde 27 · The former is expressed to be a right belonging to peoples and is dealt with in a separate part (Part 
I) of the Covenant. Self-determination is not a right cognizable under the Optional Protocol. Article 27, on 
the other hand, relates to rights conferred on individuals as such and is included, like the articles relating to 
other personal rights coferred on individuals, in Part III of the Covenant and is cognizable under the Optional 
Protocol. 

See also Human Rights Committee, General Comment No. 12, Right to Self-Determination of Peoples (Mar. 13, 
1984), reprinted in UN Doc. HRI/GEN/1/Rev.9 (Vol. I), at 183 (2008). 

74 s c . 
ee om~rttee on the Elimination of Racial Discrimination, General Recommendation No. 23, supra note 

17, para. 4 ~callmg on states to take certain measures to recognize and ensure the rights of indigenous peoples); see 
also Coi?m~ttee on the Elimination of Racial Discrimination, General Recommendation No. 21, Right of Self
Determmatton, Report of the Committee on the Elimination of Racial Discrimination, UN GAOR, 51st Sess., 
Supp. No. 18, Annex V, UN Doc, N51/18 (Mar. 8, 1996), calling the right to self-determination of peoples "a 
fundam~ntal Rrinciple of international law" having an internal aspect that permits all peoples to pursue freely their 
econ?mrc, sacral, and cultural development and to participate in the conduct of public affairs, and an external aspect 
~~at mvo!ves each people determining its political status. !d., paras. 1, 4. The committee cautioned, however, that 
mternattonallaw has not recognized a general right of peoples unilaterally to declare secession from a State." !d., 

para. 6. 

"SeeS. ]AMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL LAW (2d ed. 2004); S. James Anaya & 
Robe~tA W.illiams Jr., The Protection of indigenous Peoples' Rights over Lands and Natura/Resources Under the lnter
Amencan Human Rights System, 14 HARV. HUM. RTS. J. 33 (2001); PATRICKTHORNBERRY, INDIGENOUS PEO
PLES AND HU:MAN RIGHTS (2002); Robert K. Hitchcock, International Human Rights, the Environment, and indig
enous Peoples, 5 COLO.]. INT'L ENVTL. L. & POL'Y 1 (1994); William Andrew Shutkin, Note, International 
Human Rights Law and the Earth: The Protection of indigenous Peoples and the Environment, 31 VA. J. INT'L L. 479 
(1991}; Lee Swepston, A New Step in the International Law on Indigenous and Tribal Peoples: fLO Convention 169 
of 1~89, 15 OKLA. CITY U. L. REV. 677 (1990); Mario Ibarra, Traditional Practices in Respect oft he Sustainable and 
Envtronrr:ent~lly So~nd Self-Development of indigenous People, UN Doc. E/CN.4/Sub.2/1992/311Add.1 (May 1, 
1992);. Stegfned Wressner, Rights and Status of Indigenous Peoples: A Global Comparative and International Legal 
Anafym, 12 HARV. HUM. RTs.]. 57 (1999). 

76 
Quoted in INDIGENOUS PEOPLE, 1HE UNITED NATIONS AND HUMAN RIGHTS 46 (Sarah Pritchard ed., 

1998). 

AGORA, THE !C)'S KOSOVO ADVISORY OPINION 73 

and 4 of the Declaration specifying a right of (internal) self-determination.77 In addition, 
various provisions include rights of consultation, to public participation, and, in particular, to 
ancestral lands, territories, and resources. 78 The UN special rapporteur on the situation of 

human rights and fundamental freedoms of indigenous peoples has also spoken out on the 
right to self-determination of indigenous peoples79 -in particular, the right to participate in 
decision making and to be consulted on decisions affecting them. 

None of the indigenous cases brought to regional human rights bodies thus far has claimed 
a right to an independent state. Instead, indigenous peoples have demanded recognition and 
titling of their ancestral lands and rbe right to decide on rbe scope and nature of develop
ment projects rbat affect their lands and resources-in particular, infrastructure projects and 
extractive industries. The nature of the claims has not made the cases any easier or the gov-

ernments any less concerned to limit rbe indigenous right of self-determination. Indeed, many 
countries have strongly resisted indigenous claims because indigenous lands and resources are 

seen as a major source of minerals, hydroelectric power, and ecotourism income that can aug

ment the development of the state, even at rbe cost of decimating or eliminating indigenous 
communities. 

Inter-American jurisprudence 

The views of the Inter-American Commission on Human Rights have evolved considerably 
on the issue of the rights of indigenous peoples. In 1983, in its report on the Miskito people 
of Nicaragua, the commission observed: 

The present status ofinternationallaw does recognize observance of the principle of self
determination of peoples, which it considers to be the right of a people to independently 
choose rbeir form of political organization and to freely establish the means it deems appro
priate to bring about rbeir economic, social and cultural development. This does not 

77 The declaration; supra note 13, provides as follows: 

.Articl~ 3. In~!genous peoples have the right to self-determination. By virtue of that right they freely deter
mme thetr polmcal status and freely pursue their economic, social and cultural development. 

Article 4. Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or 
self-government in matters relating to their internal and local affairs, as well as ways and means for financing 
their autonomous functions. 

78 Declaration Article 26 provides: 

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally 
owned, occupied or otherwise used or acquired. 

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources 
that they possess by reason of traditional ownership or other traditional occupation or use, as well as those 
which they have otherwise acquired. 

3. States shall give legal recognition and protection to these lands, territories and resources. Such recog
nition shall be conducted with due respect to the customs, traditions and land tenure systems of the 
indigenous peoples concerned. 

79 
Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms ofindigenous People, S. 

James Anaya, Report on the Situation oflndigenous Peoples in Nepal, paras. 62-69, UN Doc, NHRC/12/34/ 
Add.3 (2009). 
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mean, however, that it recognizes the right to self-determination of any ethnic group as 

such.80 

The commission concluded that no right of self-determination applied to the Miskitos."1 

Although the Inter-American Commission and Court on Human Rights have primarily 
assessed indigenous land claims under the right to property, 82 they have begun to refer to the 
right of self-determination in the context ofland and resource claims. In its 1997 report on the 
human rights situation in Ecuador, the commission affirmed the right of states to economic 

development, including the freedom to exploit their natural resources through the granting 
concessions and acceptance of international investment, but such activities must be conducted 

consistent with human rights. In the report, the commission criticized the absence or inappro

priateness of regulation and the lack of supervision in applying extant norms, which translated 

into violations of human rights protected by the American Convention. 83 

In the first case on indigenous land and resource rights to reach the Inter-American Court, 

theAwas Tingni case, 84 the court insisted that Article 21 of the American Convention protects 

the right to property in a sense that encompasses the rights of members of indigenous com

munities to their communal property. 85 The Court held: 

Indigenous groups, by the fact of their very existence, have the right to live freely in their 
own territory; the close ties of indigenous people wuh th~ land :nust be recog~IZed and 
understood as the fundamental basis of their cultures, their spmtual hfe, their mtegnty, 
and their economic survival. For indigenous communities, relations to the land are not 
merely a matter of possession and production but a material and spiritual element which 
they must fully enjoy, even to preserve their cultural legacy and transmit It to future gen
erations. 86 

Based on this understanding, the Court considered that Nicaragua had violated the rights of 
theA was Tingni and ordered the state to delimit, demarcate, and title the territory belonging 
to the community. Until then, the state was required to abstain from carrying out "actions that 

might lead the agents of the State itself, or third parties acting with its acquie~cence or its tol
erance, to affect the existence, value, use or enjoyment of the property located m the geograph
ical area where the members of the Community live and carry out their activities."87 

New indigenous land and resource claims were brought to the Inter-American Commission 

and Court following the Awas Tingni decision. First, the Court decided the case of the 

80 Inter-Am. Comm'n on Hum. Rts., Report on the Situation of a Segment of the Nicarag~an Population of 
Miskito Origin, OAS Dec. OEA/Ser.LIV.II.62, doc. 10 r~v. 3, pt. II~, para. 9. (1983). Matenals from the com
mission are available at http://www1.umn.edu/humanrtshachr/Jachr-mdex.html. 

81 Id., para. 11. d 
82 Article 21 of the American Convention, supra note 19, establishes that "everyone has the right to the use an 

enjoyment of his property." . 
83 Inter-Am. Comm'n on Hum. Rts., Report on the Situation of Human Rights 10 Ecuador, OAS Doc. OEAl 

Se;,L/V/11.96, doc. 10 rev. 1 (1997). 
84 Mayagna (Sumo)AwasTingni Cmty. v. Nicaragua, 2001 Inter-Am. Ct. ~.R. (s~r. C) No. 79 (Aug. 31, 2001). 

The decisions of the Court are available at http://www l.umn.edu/humanrts/Jachrhachr.html. 
85 !d., para. 148. 
"!d., para. 149. 
87 Jd., para. 153. On December 18, 2008, the Court reported compliance with theAwas Tingni judgment. 
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iTndi£•en<?US Community Yakye Axa v. Paraguay. 88 Nine months later, Sawhoyamaxa Indigenous 
iGt>mlnU>"ity v. Paraguay89 addressed the difficult issue of returning indigenous lands after they 

been sold to, and occupied by, others. The Court summed up its earlier jurisprudence: 
traditional possession of their lands by indigenous people has equivalent effects to those of 

state-granted full property title; (2) traditional possession entitles indigenous people to 
1en1aiJ:u official recognition and registration of property title; (3) the members of indigenous 

,pe>Jples who have unwillingly left or loss possession of their traditional lands maintain property 
thereto, even though they lack legal title, unless the lands have been lawfully transferred 

third parties in good faith; and ( 4) the members ofindigenous peoples who have unwillingly 
possession of their lands, when those lands have been lawfully transferred to innocent third 

are entitled to restitution or to obtain other land of equal extension and quality. Con-
;.,,,entlv, possession is not a requisite conditioning the existence of indigenous land restitu

rights. 

Saramaka People v. Suriname90 the Inter-American Court referred for the first time to the 
of self-determination in interpreting indigenous land and resource rights under Conven

Article 21. It affirmed that Article 21 must be interpreted in light of domestic legislation 
(pertaining to indigenous peoples' rights and must also take into account ILO Convention No. 

69. The Court noted that the Committee on Economic, Social and Cultural Rights91 has 
iliteqpreted common Article 1 of the UN Covenants as being applicable to indigenous peo

Accordingly, by virtue of the right of indigenous peoples to self-determination recog-
under said Article 1, they may "freely pursue their economic, social and cultural clevel

and may "freely dispose of their natural wealth and resources" so as not to be 
:''.d•oorived c>f · own means of subsistence. "93 The Court considered that the rules ofinter

)retatitoncontained in Article 29(b) of the American Convention precluded it from interpret-
Convention Article 21 "in a manner that restricts its enjoyment and exercise to a lesser 

than what is recognized"94 in the UN Covenants. Accordingly, the Court concluded 
liar c:on.vention A1rti<:le 21 calls for the right of members ofindigenous and tribal communities 

determine and enjoy their own social, cultural, and economic development, which 
iticlludes the right to enjoy their particular spiritual relationship with the territory that they have 
fi,tdi,tionalllyuS>od and occupied. As a corollary, the state has an obligation to adopt special mea

to recognize, respect, protect, and guarantee the communal property right of the mem-
of indigenous and tribal communities to such territory. 

for the resource rights accompanying ownership of the land, the Court recalled its juris
pr•ud.on<:e as stated in the YakyeAxa and Sawhoyamaxa cases: for the same reasons that members 

Axa Indigenous Cmty. v. Paraguay, 2005 Inter-Am. Ct. H.R (ser. C) No. 125 (June 17, 2005). 
Sawhoyamaxa Indigenous Cmtyv. Paraguay, 2006 Inter-Am. Ct. H.R (ser. C) No. 146 (Mar. 29, 2006). 

90 
Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, and Costs, 2007 Inter-Am. Ct. 
(ser. C) No. 172 (Nov. 28, 2007) (reported by Marcos Orellana at 102 AJII. 841 (2008)). 

The Committee on Economic, Social and Cultural Rights monitors compliance with the ICESCR, supra note 

See Committee on Economic, Social and Cultural Rights, Consideration of Reports Submitted by States Par
Articles 16 and 17 of the Covenant, Concluding Observations on Russian Federation, para. 11 (Dec. 

2003), UN Doc, E/C.12/1/Add.94 (expressing the committee's concern for the "precarious situation ofindig
communities in the State party, affecting their right to self-determination under article 1 of the Covenant"). 

93 
ICESCR, supra note 24, Art. 1. 

<--
94 

Saramaka People v. Suriname, para. 93. 
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of tribal and indigenous communities have a right own the lands that they have traditionally 
used and occupied for centuries, they have the right to own the natural resources that they have 
traditionally used within their territory. Without these entitlements and the associated lands 
and natural resources, the very physical and cultural survival of such peoples is in peril. That 
is, the aim and purpose of the special measures required on behalf of the members of indig
enous and tribal communities is to guarantee that they may continue living their tradi
tional way of life and that their distinct cultural identity, social structure, economic sys
tem, customs, beliefs, and traditions are respected, guaranteed, and protected by states. 
The demand for collective land ownership by members of indigenous and tribal peoples 
thus derives from the need to ensure the security and permanence of their control and use 
of the natural resources-which, in turn, maintains their very way of life. This cOnnect
edness between the territory and the natural resources necessary for their physical and cul
tural survival is precisely what needs to be protected under Article 21 of the American Con
vention in order to guarantee the members of indigenous and tribal communities' right 
to the use and enjoyment of their property. 

From this analysis, the Court inferred that the natural resources found in and within indig
enous and tribal people's territories that are protected under Article 21 are those natural 
resources traditionally used and necessary for the very survival, development, and continuation 
of such people's way oflife. Thus, in accordance with Convention Article 1 ( 1), in order to guar
antee that issuing concessions within the territory of an indigenous people and thereby restrict
ing the pro perry rights of its members does not amount to a denial of their survival as a tribal 
people, the State must abide by three safeguards: first, the state must ensure the effective par
ticipation of the members of the people, in conformity with their customs and traditions, 
regarding any development, investment, exploration, or extraction plan within the ancestral 
territory; second, the state must guarantee that they will receive a reasonable benefit from any 
such plan within their territory; and third, the state must ensure that no concession will be 
issued within the territory unless and until independent and technically capable entities, with 
the state's supervision, perform a prior environmental and social impact assessment. These 
safeguards are intended to preserve, protect, and guarantee the special relationship that the 
members of an indigenous or tribal people have with their territory-which, in turn, ensures 
their survival as a community. Additionally, and critically, the Court considered that, regard
ing large-scale development or investment projects that would have a major impact within 
indigenous ancestral lands, the state has a duty not only to consult with members of the indig
enous people, but also to obtain their free, prior, and informed consent, according to their cus
toms and traditions. 

As the above cases indicate, the Inter-American Court, by grounding its decisions in 
American Convention Article 21, has only recently begun to address self-determination, 
a right not explicitly guaranteed in the American human rights instruments. The issue of 
self-determination is presented more clearly in the Mrican context, where the African 
Commission can apply the collective rights contained in the Mrican Charter, including 
the right to self-determination. The Inter-American Court has moved closer to the 
approach of the African Commission by relying on developments in human rights law at 
the global level. These developments are critical because Article 21 guarantees the right to 

property, but it also makes clear that the right is a limited one. The second and third para
graphs of Article 21 set forth the conditions under which the right may be restricted or even 
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'int;ursh<:ct. First, Article 21 (b) provides that the use and enjoyment of property can be 
ior<dirtat<:C!, by law, to "social interest." Second, Article 21 (c) adds that a person may be 

or her property, by law, for reasons of public utility or social interest, provided 

1t c<>mjoensatr'c m is paid. 

limits on the right to property are especially important in relation to resource rights 
ifi<digen<ous lands because governments routinely claim that a public interest in economic 

<ei<>prneJot<werri·, des indigenous property rights. Only by interpreting Article 21 through the 
ofiLO Convention No. 169 and the UN Declaration on the Rights ofindigenous Peoples 
the inter-American institutions arrived at the concept of sui generis obligations owed to 

~ig;en<ous peoples, as reflected in the Court's case law?5 As the Saramaka People case makes 
these obligations do not preclude all infrastructure and extractive industry projects on 

ug<'lll"" lands, but they do require that specific legal processes be followed, that mitigation 
benefit-sharing measures be established, and, in some circumstances, that the indigenous 

be allowed to say no. 

u.Lvv/, the Mrican Commission addressed for the first time the rights of indigenous peo
The complaint on behalf of the Endorois community alleged that Kenya had forcibly 

the Endorois from their ancestral lands without proper prior consultations or ade
and effective compensation when the government created the Lake Hannington Game 

in 1973 and re-gazerted the Lake Bogoria Game Reserve in 1978 (together, the Game 
~eS<:rv<:)--'>''1.1 th the consequence that they were evicted from their ancestral lands. Mter 
omcest:iclitigation taiJ,ed to provide redress in 2000, additional parts of the Endorois' ancestral 

anrln,,ere allegedly demarcated and sold by the state to third parties. In 2002, concessions for 
minirrg on the Endorois' lands were granted to a private company. The petitioners further 

that the process of evicting them from rheir ancestral lands severed their spiritual, cui
and economic ties to the land. In sum, the complaint asserted that in the creating and 

;l!';tin1tair1ing the Game Reserve, the government disregarded national law, Kenyan constitu
provisions, and rights guaranteed in the Mrican Charter, including the rights to prop

to free disposition of natural resources, to religion, to cultural life, and to develop as a peo
The Endorois sought restitution of their land, with legal title, clear demarcation, and 

cornpen,;atiion to the community for all their losses. 

The government disputed the characterization of the Endorois as a community/subtribe or 
on their own. In response, the Mrican Commission noted that while the terms "peoples" 

"indigenous community" arouse emotive debates, the commission through its Working 
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Group of Experts on Indigenous Populations/Communities had set out four criteria for iden
tifYing indigenous peoples'"7 (1) the occupation and use of a specific territory, (2) the voluntary 
perpetuation of cultural distinctiveness, (3) self-identification as a distinct collectiviry, as well 
as recognition by other groups, and ( 4) an experience of subjugation, marginalization, dispos
session, exclusion, or discrimination. After studying all the submissions of the complainants 
and the respondent state, the African Commission concluded that the Endorois culture, reli
gion, and traditional way of life are intimately intertwined with their ancestral lands, that Lake 
Bogoria and the Monchongoi Forest are central to the Endorois' way oflife, and that without 
access to their ancestral lands, the Endorois are unable to exercise fully their cultural and reli
gious rights, and feel disconnected from their lands and ancestors. 

On the merits of the complaint, Kenya conceded that the Endorois had been removed from 
their ancestral lands, but argued that it was for a legitimate public purpose. The African Corn
mission agreed that in some situations it may be necessary to place some form oflimited restric
tions on a right protected by the African Charter. Nevertheless, the commission noted that the 
raison d'erre for an especially harsb limitation, such as the one experienced by the Endorois, 
must be based on compelling reasons and that the respondent state must prove such interfer
ence to be not only proportionate to a specific need, but also reasonable. It was not convinced 
that removing the Endorois from their ancestral lands was a lawful action in pursuit of eco
nomic development or ecological protection. In the commission's view, allowing the Endorois 
to use the land to practice their religion would not detract from the goal of conservation or of 
developing the area for economic reasons. 98 

Concerning the right to pro perry, the African Commission decided that the first step in pro
tecting traditional African communities was to acknowledge that such communities' rights and 
interests in, and benefits from, their traditional lands constitute "pro perry" under the African 
Charter and that special measures may be needed to secure these "properry rights." Thus, 
although the Endorois did not have registered property, they cultivated ancestral lands and 
lived in houses built on it. The commission further noted that the applicants had unchallenged 
rights over the common land in the village, such as the pasture, grazing, and forest land, and 
that they earned their living from stockbreeding and tree felling. The commission concluded 
that the Endorois pro perry rights were encroached upon-in particular, by the expropriation 
and the effective denial of ownership of their land. 

It agrees with the Complainants that the Endorois were never given the full title to the land 
they had in practice before the British colonial administration. Their land was instead 
rnade subject to a trust, which gave them beneficial title, but denied them actual title. The 
African Commission further agrees that ... the trust land system has proved inadequate 
to protect their rights?9 

Related to the land claims, the complainants alleged that their right to development as a peo
ple under Charter Article 21 had been violated because the Endorois community had been 
unable to access the vital resources in the Lake Bogoria region since their eviction from the 
Game Reserve. The respondent state denied the allegation and asserted that the Endorois had 

97 
REPORT OF THE AFRICAN COMMISSION'S WORKING GROUP OF EXPERTS ON INDIGENOUS POPULA

TIONS/COMMUNITIES, supra note 38. 
"c . . entre for Mmonty Rts. Dev. (Kenya) v. Kenya, para. 173. 
99 rd '' ., para. 199. 

2011] AGORA, THE IC]"S KOSOVO ADVISORY OPINION 79 

immensely benefited from the tourism and mineral prospecting activities and that they had 
been consulted. Although the commission and the Endorois agreed that proceeds from the 
Game Reserve had been used to finance projects useful to the Endorois, the commission found 
that these measures were insufficient to preserve the Endorois' rights under the Charter. 

The commission acknowledged the jurisprudence of the Inter-American Court but also 
noted that the American Convention does not have an equivalentoftheAfrican Charter's Arti
cle 21 on the right to natural resources and that the Court therefore read the right to natural 
resources into the right to property (Article 21 of the American Convention), with the con
sequence that it saw the limitations on the right to properry as likewise applying to natural 
resources. The African Commission found that applying the same" 'test' in both cases makes 
for a much higher threshold when potential spoliation or development of the land is affecting 
indigenous land." 100 The commission noted that in the African context, the right to the natural 
resources contained within their traditional lands vested in the indigenous people. Earlier juris
prudence made clear that a people inhabiting a specific region within a state can claim the pro
tection of Article 21 101 and that their rights could be limited only according to Article 14 of 
the African Charter. That article establishes a two-pronged test that the limitation be "in the 
interest of public need or in the general interest of the community" and "in accordance with 
appropriate laws." In addition, a government must consult with indigenous peoples, especially 
when dealing with sensitive issues such as land. 102 With regard to the Endorois, the commis
sion found that the consultations were inadequate and could not be considered effective par
ticipation. Cornmuniry members had been informed of the impending establishment of the 
Game Reserve as a fait accompli and had not given an opportuniry to shape the policies of, or 
their role in, the Game Reserve. In particular, the state did not obtain the prior, informed con
sent of the Endorois before designating their land as a Game Reserve and commencing their 
eviction, and it failed to communicate effectively to the Endorois that they would be denied 
all rights of return to their lands, including unfettered access to grazing land and the medicinal 
salt licks for their cattle. 

The African Commission went further than the Inter-American Court in holding that "any 
development or investment projects that would have a major impact within the Endorois ter
ritory, the State has a dury not only to consult with the cornrnuniry, but also to obtain their 
free, prior, and informed consent, according to their customs and traditions. "103 The Inter
American Court, as noted above, had limited the prior, informed consent requirement to those 
major projects that would threaten the very existence or way oflife of the indigenous commu
nity. 

Finally, in relation to benefit sharing, the African Commission held that the right to devel
opment will be violated when the development in question decreases the well-being of the corn
muniry. Failure to duly compensate (even if the other criteria oflegitimate aim and propor
tionaliry are satisfied) result in a violation of the right to property. The African Commission 

100 Id., para. 266. 
101 Id., para. 274 (citing Soc. & Econ. Rts. Action Center v. Nigeria, supra note 29, paras. 56-58). 
102 REPORT OF THE AFRICAN COMMISSION'S WORKING GROUP OF EXPERTS ON INDIGENOUS POPULA

TIONS/COMMUNITIES, supra note 38; see also ILO Convention No. 169, supra note 12 ("Consultations carried out 
in application of this Convention shall be undertaken, in good faith and in a form appropriate to the circumstances, 
with the objective of achieving agreement or consent to the proposed measures."). 

103 Centre for Minority Rts. Dev. (Kenya) v. Kenya, para. 290. 
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made clear its view that the state bears the burden for creating conditions favorable to a people's 
development. 104 The state is therefore obligated to ensure that the Endorois are not left out of 
the development process or benefits. The Mrican Commission agreed that because of the fail
ure to provide adequate compensation and benefits, or to provide suitable land for grazing, the 
state did not adequately provide for the Endorois in the development process. Thus, the state 

had violated Article 22 of the Charter. 

IV. SUBMISSIONS OF AFRICAN AND AMERICAN STATES IN THE KOSOVO PROCEEDINGS 

The above jurisprudence of the Mrican and American human rights bodies is generally 

absent from their member states' few written submissions to the !CJ in theKosovo proceedings. 
The participants from these two regions, except for Sierra Leone and the United States, con
tested the legaliryofKosovo's declaration of independence, viewing it as a violation of Serbia's 
sovereignty and territorial integrity or as contrary to the relevant Security Council resolutions. 
These states also generally denied the existence of any right of"remedial secession." At the time 
the submissions were filed, the African Commission had not issued its decisions in the cases 

concerning Cameroon and Sudan, leaving only the early and very short opinion in the Katan
gese Peoples' Congress case available on the issue of secession. 

Among African states, Egypt, Libya, and Sierra Leone participated in the advisory proceed

ings. Only Egypt referred to regional law, citing the Charter of the Mrican Union in support 
of the territorial integrity of states. 105 The Egyptian submission also mentioned the Sudan and 
Congo in expressing concern for the fragmentation of existing states, but cited UN action, not 
regional measures. 106 Unlike the other Mrican states, Sierra Leone submitted that it recognized 
Kosovo as independent and that it found both independence and the preceding declaration to 

be in accordance with international law. It cited no sources for its views. 
Argentina, Bolivia, Brazil, the United States, and Venezuela-the Organization of Amer

ican States members participating in the Kosovo proceedings- understandably made almost 
no reference to regional norms; the inter-American human rights system has never faced a claim 

of secession, and the decisions that address only internal self-determination for indigenous peo
ples had little relevance to Kosovo. Argentina did quote the !mer-American Commission's 
1983 decision concerning the Miskitos, which denied a right to self-determination outside the 
colonial context. 107 Without citing this early commission view, Bolivia similarly expressed its 
concern about extending the right of self-determination beyond the colonial context, finding 
no right of secession or independence for peoples living within sovereign states. Indeed, Bolivia 
asserted that the "fact that a State pursues a discriminatory policy against an ethnic group can
not, as such, give rise to aright to unilateral secession." The African Commission's view is rather 

more nuanced in finding that extreme cases of discriminatory treatment might well call into 

question the territorial integrity of a state. 

104 Declaration on the Right to Development, Art. 3, GA Res. 41/128 (Dec. 4, 1986). 
105 Written Statement of the Government of the Arab Republic of Egypt, para. 34, Accordance with Interna

tional Law of the Unilateral Declaration oflndependence in Respect ofKosovo, Advisory Opinion (Int'l Ct. Justice 

July 22, 2010). 
106 Id., paras. 46-47. 
107 See supra notes 80-81 and accompanying text. 
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V. CONCLUSIONS 

The right to self-determination as it has been applied directly b th Af · c · · 
d 

· d' 1 h . Y e ncan ommrsswn 
.. :tll m !feet Y t rough the nght to property in the Inter-American h · h h · · fi uman ng ts system as 

:--- as a. stgni cant no~m that must be taken into account in economic development 
. and I~ governan_ce .~~ general. Concern for territorial integrity retains its dispositive 
m most Instances, lu~uttng an_r cl~i~ed right to secession and independence to only the 

cases ~f ~asstve and dtscnrmnatoryviolations ofhuman rights. Yet, it is clear that 
;~he.Africar Commrssron has accepted the notion of"remedial secession" and the plain mean

Char! te,; Ar( ·uclhe 20(2), which guarantees external self-determination to "colonial 
or 'orr>ressed peop es emp asts added). 

Apart fro~ recognizing a right to secession and independence in extreme cases of oppre _ 

the Mncan Commission's jurisprudence has the potential to radically change intern:! 
, g,ove:man<:e m Mncan states by requiri~g--:-for the benefit of the broadly defined peoples of 
,llJdca-- •corosiderat>ly greater decentralrzanon and public participation in decision makin 
£ '!'he com.' mi:ssi<Jn has been clear that prior consultations, informed consent, and benefit shari;· 

requrred when particular peoples are affected by economic development projects. If this se~ 
req~t~ements found to be par~ of the right to self-determination and the right to develop

IS t~plemented across. Mnca, the commission will have made a major contribution to 
£ .. nunran nghts and dem.o.cranc governa~ce within the region. The result may also enhance the 
i'attr:rctive:ness and stability of economic mvestments over time. 

Th?re remain many difficul.t issues with respect to the utilization of resources on indigenous 
tnballands. Subsurfac_e nuneral and water rights belong to the state in many countries, and 

to mdrge~ous peoples will not be sufficient to ensure that they are properly 
. and able to determme the nature and scope of projects affecting their lands. In addi
I~ some countnes, commumnes tn voluntary isolation and uncontacted indigenous peo

extst and need to be protected. The regional bodies have begun to develop the norms 
l!e>e<hieato ensure that the nghts ofmdtgenous communities are protected, especially in relation 

t e content a.nd application of the right to self-determination. As so often happens in human 
law, the Issue now ts one of Implementation and compliance. 
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