
Washington College of Law ILSP Law Journal 69

This paper analyzes property rights during armed conflicts, 
particularly ECtHR’s approach in addressing alleged violations 
of property rights and its reliance on the European Convention 
for the Protection of Human Rights and Fundamental 
Freedoms (“European Convention” or “ECHR”). The paper 
first discusses the interplay between IHL and human rights 
law, providing a brief background and introduction to the 
basic concepts. Then, it discusses positions adopted by the 
ECtHR and the European Commission of Human Rights2 
with regard to the application of IHL in a selection of cases 
involving the United Kingdom, Turkey and Russia. The third 
part of the paper discusses the regulation of property rights 
under the European Convention and its relationship with 
Article 15 and Article 60 of the ECHR. The fourth part of the 
paper dwells upon property rights provisions existing under 
the laws of war.In particular, it focuses on property rights 
during military occupations and the relationship between 
military and civilian objectives. The fifth part focuses on the 
advantages and possible dangers in the application of IHL 
provisions by human rights bodies during armed conflicts. 
The paper concludes with some recommendations. 
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I. Introduction

The proliferation of non-international armed conflicts 
over the last three decades has drawn the attention of scholars 
and commentators on the complex interrelationship between 
international humanitarian law (“IHL” or “laws of war”) and 
human rights law. The European Court of Human Rights 
(“European Court” or “ECtHR”) has been reluctant to apply 
IHL provisions to situations where arguably it should, or 
even has, used the laws of war as authoritative guidance. The 
decisions of the ECtHR in the cases of prolonged states of 
emergency (such as in southeastern Turkey or Chechnya) have 
illustrated the flaws of its position regarding the application of 
IHL principles.1 

Although IHL and human rights law may at times have 
reached similar conclusions based on a different reasoning, 
it is crucial to establish a clear distinction between these 
two sets of norms and to determine when, how and under 
what conditions they should apply. The most obvious point 
of friction is the right to life, where the application of IHL 
or human rights law may substantially alter the outcome of 
decisions. However, controversy is not limited to this concrete 
right. 
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II. The Interplay between IHL and Human Rights Law 

International humanitarian law and international human 
rights law have long been considered two strictly separate and 
distinct bodies of law.3 The two sets of rules were considered 
mutually exclusive, fundamentally due to the fact that they 
followed a different historical evolution and responded 
to different motivations.4 International human rights law 
protects individuals from possible abuse of power of the State, 
thus setting forth a number of limitations for the latter vis-à-
vis the persons under its control. International humanitarian 
law, however, regulates conduct of parties to an armed conflict, 
restricting the methods and means of warfare.5 Note, in this 
respect, that the Universal Declaration of Human Rights 
of 1948 and the 1949 Geneva Conventions6 were drafted 
and signed during the same period without taking each 
other into consideration.7 Despite their different historical 
background, some links were established between the two.8 
In the Geneva Convention of 1949, there is a tendency 
to consider the provisions not only as obligations of the 
Contracting Parties, but as individual rights of every person 
during an armed conflict.9 On the other side, human rights 
conventions integrated derogation clauses, allowing states to 
abrogate certain provisions in exceptional circumstances such 
as situations of war or public emergencies threatening the life 
of the nation.10

 It was not until the Teheran International Conference 
on Human Rights (“Conference”) that the United Nations 
expressly recognized the application of human rights law in 
armed conflicts.11 The Conference was followed by General 
Assembly Resolution 2444 and two reports from the secretary 
general that concluded human rights law ensures a more 
comprehensive protection than the existing laws of war.12 
Moreover, human rights law influenced drafting of the two 
1977 Additional Protocols to the Geneva Conventions.13 In 
that respect, it is fairly easy to detect how several provisions of 
the two protocols bear a striking similarity with the guarantees 
established under the International Covenant on Civil and 
Political Rights.14 In the same vein, the International Court 
of Justice (“ICJ”) confirmed application of human rights law 
in situations of armed conflicts in its Advisory Opinion on the 
Legality of the Threat of Use of Nuclear Weapons of 1996:

The Court observes that the protection of the International 
Covenant of Civil and Political Rights does not cease 
in times of war, except by operation of Article 4 of the 
Covenant whereby certain provisions may be derogated 
from in a time of national emergency. Respect for the right 
to life is not, however, such a provision. In principle, the 
right not arbitrarily to be deprived of one’s life applies also 
in hostilities. The test of what is an arbitrary deprivation of 
life, however, then falls to be determined by the applicable 
lex specialis, namely the law applicable in armed conflict 

which is designated to regulate the conduct of hostilities. 
Thus whether a particular loss of life, through the use of a 
certain weapon in warfare, is to be considered an arbitrary 
deprivation of life contrary to Article 6 of the Covenant, 
can only be decided by reference to the law applicable in 
armed conflict and not deduced from the terms of the 
Covenant itself.15 

The ICJ’s Nuclear Weapons opinion gave rise to 
interpretations, according to which international humanitarian 
law should be the applicable law in situations of armed conflict 
instead of human rights law—although the latter was not 
totally excluded.16 In a more recent Advisory Opinion on the 
Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, the ICJ made it clear that human rights 
law may not be automatically set aside during armed conflicts 
and may even be directly applicable depending on the 
circumstances.17 The Court elaborated:

More generally, the Court considers that the protection 
offered by human rights conventions does not cease in case 
of armed conflict, save through the effect of provisions 
for derogation of the kind to be found in Article 4 
of the International Covenant on Civil and Political 
Rights. As regards the relationship between international 
humanitarian law and human rights law, there are thus 
three possible situations: some rights may be exclusively 
matters of international humanitarian law; others may be 
exclusively matters of human rights law; yet others may be 
matters of both these branches of international law. In order 
to answer the question put to it, the Court will have to 
take into consideration both branches of international law, 
namely human rights law and, as lex specialis, international 
humanitarian law.18 (emphasis added)

This opinion clarifies applicability of IHL during armed 
conflict without totally excluding international human rights 
law. Thus, the debate now seems focused on establishing the 
detail of interactions between IHL and international human 
rights law.19

III. Position of the European Commission and
European Court of Human Rights

 
When an international institution is created within the 

framework of a concrete treaty, it usually sustains its competence 
within the limited rights and obligations set forth under the 
respective treaty.20 This is clearly the position adopted by the 
ECtHR. It is a human rights body, which applies international 
human rights law. Even though, it is easy to detect application 
of IHL in some of ECtHR’s decisions,21 as a general rule it has 
resolutely avoided applying IHL standards to the claims raised 
before it.
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 A. Application of IHL at the European Court
of Human Rights 

The first case in which the ECtHR had to deal with a 
possible concurrence of IHL norms and human rights law was 
the occupation of Northern Cyprus by Turkish forces in 1974. 
The occupation gave rise to the first state complaint brought 
to the ECtHR, along with a number of individual complaints, 
where violations of the right to peaceful enjoyment of one’s 
property were alleged. In Loizidou v. Turkey, the complainant 
was alleging her denial of access to several of her plots of 
land following the Turkish invasion.22 The complainant 
alleged violation of Article 1 of Protocol 1 to the European 
Convention (peaceful use of complainant’s property).23 
Regardless of apparent military occupation, the ECtHR did 
not apply the IHL principles.24 This is surprising, because the 
Court expressed in its judgment the importance of construing 
its rulings in accordance with the principles of the Vienna 
Convention on the Law of Treaties and in particular Article 
31(3)(c) of the said treaty, which sets forth that “any relevant 
rules of international law applicable in the relations between 
the parties” has to be taken into consideration.25 

Later on, the ECtHR was called upon in several 
situations of internal armed conflicts and military occupation 
to determine whether possible violations of the European 
Convention had occurred. Nevertheless, it limited its findings 
to alleged infringements of human rights provisions without 
discussing possible violations of IHL.26 This led to the 
application of the same set of rules to situations ranging from 
mere law enforcement cases to situations of acute violence 
involving armed groups who probably met the high threshold 
established under Additional Protocol II.27 The following 
cases illustrate how the ECtHR has addressed the hostilities 
in different cases:

The decision in McCann and Others v. United Kingdom 
involved a joint operation by the Gibraltar police and British 
military forces aimed at preventing a car bomb attack that 
three IRA members would have allegedly carried out.28 The 
soldiers erroneously believed that the terrorists would have 
activated the bomb using a push-button remote device.29 
Contrary to their fears, no weapons or detonating devices 
were ever discovered.30 The ECtHR found that the State 
had violated the men’s right to life, as the planning of the 
operation permitted the individuals to enter Gibraltar and 
allowed military personnel to kill them.31 

As mentioned earlier, the ECtHR has occasionally used 
IHL principles as interpretative tools in order to address 
specific situations.32 For instance, southeastern Turkey—the 
Kurdish part of the country—has witnessed a number of cases 
involving attacks on civilians and civilian targets. The Ergi v. 
Turkey case was about the accidental death during a military 

operation of a woman who was not directly taking part in the 
hostilities.33 Applying the IHL principle, the Court elaborated, 
“the lawfulness of the target, on the proportionality of the 
attack and on whether the foreseeable risk regarding civilian 
victims was proportionate to military advantage.”34 The 
ECtHR would have probably reached the same conclusion 
by referring to international human rights and applying 
provisions of the European Convention.

Conversely, in Özcan v. Turkey, the ECtHR may have 
reached a different conclusion had it analyzed the material 
damage caused to the applicants’ homes from an IHL 
perspective.35 The case involved killings, deprivations of 
liberty and the burning of houses in the above-mentioned 
Kurdish areas.36 The Court strictly based its judgment on 
human rights law (provisions of the European Convention) 
and on no occasion applied IHL by questioning whether the 
properties destroyed could have been military targets. Alkdivar 
and Others v. Turkey is another example of the same approach, 
in which the ECtHR omitted any direct or indirect reference 
to IHL, merely finding that “the deliberate burning of the 
applicants’ homes and their contents constitutes at the same 
time a serious interference with the right to respect for their 
family lives and homes and with the peaceful enjoyment of 
their possessions.”37

Isayeva v. Russia38 and Isayeva, Yusupova and Basayeva v. 
Russia39 provide other examples in which the ECtHR followed 
the analysis established in its previous McCann v. United 
Kingdom ruling that individuals’ property right had been 
violated.40 The facts of both cases bear some similarities as they 
both deal with the use of heavy weaponry that killed civilians 
and damaged their properties through aerial bombardments. 
In Isayeva I, the Russian air force was accused of having 
bombed vehicles of individuals who were evacuating a village 
that had been declared a “safe zone.”41 Similarly, in Isayeva II, 
the Russian forces bombarded an outlying village as applicants 
were trying to take advantage of a “humanitarian corridor” 
arranged by the Russian military to escape from the fighting 
in Grozny.42 Applying the IHL, the Court may have reached a 
different conclusion if it had started by determining whether 
there was a legitimate military objective for targeting the 
properties:

Risk to innocent civilian life and property must indeed 
also be minimized in armed conflicts, but if the target is 
a legitimate military one, then lethal force might be the 
first recourse, at least in some circumstances, provided that 
risks to people and objects in the vicinity are taken into 
account.43

Based on this application of IHL, if the attack had been 
carried out against a legitimate military objective, the collateral 
damage or destructions affecting applicants’ homes should not 
have been considered a violation of their property rights.
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B. Contribution of the Inter-American Commission
of Human Rights 

The Inter-American Commission of Human Rights 
(“IACHR”) has applied the IHL in many cases involving 
armed conflicts. In the Abella case, the IACHR had to 
deal with attacks that took place at military barracks in La 
Tablada (Argentina), which gave rise to a battle between 
the attackers and Argentinean military forces that lasted for 
more than thirty hours.44 Although a detailed analysis of the 
Commission’s report is beyond the scope of our analysis, it is 
worth highlighting that the IACHR defended the application 
of IHL as lex specialis based on the following reasoning:

	
the American Convention contains no rules that either 
define or distinguish civilians from combatants and 
other military targets, much less, specify when a civilian 
can be lawfully attacked or when civilian casualties are a 
lawful consequence of military operations. Therefore the 
Commission must necessarily look to and apply definitional 
standards and relevant rules of humanitarian law as sources 
of authoritative guidance45 

In the same vein, the IACHR noted in its 1999 Third 
Report on the Human Rights situation in Colombia that:

[T]he American Convention and other universal and 
regional human rights instruments were not designed 
specifically to regulate in detail internal conflicts situations 
and thus, they do not contain specific rules governing the 
use of force and the means and methods of warfare” and 
“both sets of norms [IHL and human rights law] apply 
during internal armed conflicts, although in many cases 
international humanitarian law may serve as lex specialis, 
providing more specific standards for analysis46

		
IACHR’s reasoning can set a precedent for other 

international bodies, such as ECHR. In that respect, one 
can claim that the European Convention fails to provide 
the tailored and detailed legal framework on the conduct of 
warfare that IHL norms offer. 

IV. The Right of Property in the European System
of Human Rights 

A. Provisions of Article 1 of Additional Protocol I 
	
Article 1 of the ECHR Protocol contains a sufficient legal 

basis to support the utilization of IHL rules as authoritative 
guidance in situations of armed conflict. It states:

Every natural or legal person is entitled to the peaceful 
enjoyment of his possessions. No one shall be deprived 

of his possessions except in the public interest and subject 
to the conditions provided for by law and by the general 
principles of international law.

The preceding provisions shall not, however, in any way 
impair the right of a State to enforce such laws as it deems 
necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or 
other contributions or penalties.47

This is the first economic right protected by the 
Convention.48 Although the norm refers to the concept of 
“possessions,” which should be understood in a broad and 
autonomous fashion,49 in Marks v. Belgium, the ECtHR 
clarified that Article 1 is in substance guaranteeing the right 
of property.50 

The article consists of two paragraphs, and the first 
paragraph can itself be divided into two parts. In relation with 
the first paragraph, its first sentence sets forth the basic guarantee 
of the right of property, while the second sentence seems to 
establish specific provisions concerning expropriation. The 
second paragraph contains the norm applicable to legislation 
restricting the use of property. In Sporrong and Lönnroth v. 
Sweden, the ECtHR adopted a similar position, noting that 
Article 1 contains three parts that are distinct but maintain 
nonetheless close links.51

The fact that expropriation appears as the only limit 
to the right of property contemplated in this article does 
certainly raise a number of legitimate questions. How should 
the ECtHR address situations in which military forces bomb 
a building where a group of insurgents have sought shelter, 
and as a result, cause damage or destroy several home in the 
neighborhood? Would this constitute a violation of the right 
of property? Most importantly, does the ECHR offer the 
required tools to adequately answer those questions?52

The second sentence of the first paragraph states that “no 
one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law 
and by the general principles of international law.”53 Two 
explanations are possible: a) the drafters pursued the objective 
of guaranteeing that the special rules established in the ECHR 
would not supersede general rules of public international 
law whenever those applied;54 b) the ECHR established the 
same standards as recognized in public international law for 
those under the jurisdiction of a High Contracting Party 
to the ECHR.55 The ECtHR, and before it the European 
Commission of Human Rights, adopted the first approach 
in their jurisprudence. Both bodies found that Article 1 
offered no protection to nationals of a state deprived of their 
possessions by their own state.56 	

When both IHL and human rights law apply, the 
ECtHR should turn to the specific IHL standards in order 
to determine whether there was an illegal deprivation of 
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property.57 The Ireland v. United Kingdom case perfectly 
demonstrates that under the ECHR, it is generally possible to 
refer to international humanitarian law. The ECtHR analyzed 
whether the derogations adopted by the U.K. in Northern 
Ireland were in accordance with the state’s duties under the 
1949 Geneva Conventions.58 

Morevover, it is worth dwelling upon the rules regulating 
the right of property in situations of internal armed conflicts. 
A possible explanation for the existing reluctance to apply IHL 
norms is that, apart from Common Article 3 and the limited 
rules of Additional Protocol II, not many relevant rules 
apply in non-international armed conflicts, and that human 
rights principles are therefore the only source of guidance 
in those circumstances.59 In that respect, the International 
Criminal Tribunal for the Former Yugoslavia (“ICTY”) and 
the International Red Cross Committee’s (“ICRC”) study on 
customary law have stated that there is a set of international 
norms applicable to any armed conflict whether internal 
or international. The ICRC study demonstrated that, 
although not all the rules of IHL are applicable to non-
international conflicts, a majority of IHL provisions remain 
applicable.60 Furthermore, in its decision in the Tadic case, 
the ICTY advocated in favor of widening the scope of IHL 
to noninternational armed conflicts, arguing that some treaty 
rules, such as Common Article 3 or a majority of norms in 
Additional Protocol II, became part of customary international 
law.61 The ICTY also notes that the principle of distinction 
as well as the protection of civilian population and property 
apply in armed conflicts of any kind.62

 	
B. Article 1 of ECHR Protocol and Its Relationship

with Article 15 ECHR 

The interpretation given to Article 15 is particularly 
important in situations of noninternational armed conflicts. 
If a state decides to suspend certain guarantees based on the 
faculties granted by a derogation clause, and in addition the 
state has not ratified the relevant IHL instrument or the level of 
hostilities does not reach the necessary threshold, individuals 
are obliged to explore other alternatives for relief. Article 15 of 
the ECHR provides:

In time of war or other public emergency threatening 
the life of the nation any High Contracting Party may 
take measures derogating from its obligations under this 
Convention to the extent strictly required by the exigencies 
of the situation, provided that such measures are not 
inconsistent with its other obligations under international 
law.

No derogation from Article 2, except in respect of deaths 
resulting from lawful acts of war, or from Article 3, 4 
(paragraph 1) and 7 shall be made under this provision.63

This provision contains a general authorization for 
temporary derogation from the rights and freedoms established 
in the ECtHR in cases of public emergencies threatening the 
life of the nation. However, this article is not applicable to 
situations when the state decides to suspend certain guarantees 
based on the faculties granted by a derogation clause, or if 
the State has not ratified the relevant IHL instrument, or the 
level of hostilities do not reach the necessary threshold. The 
main limitations to the powers of derogation attributed to 
the States are the duty of proportionality and the requirement 
of compliance with international law, “provided that such 
measures are not inconsistent with other obligations under 
international law.”64 

From the perspective of the interplay between IHL and 
human rights law, this reference to international law principles 
could potentially play an important role.65 Despite the 
position maintained by a majority of human rights bodies, 
arguing that their mandate only encompasses the rights and 
obligations set forth in their respective treaties, some have 
advanced the possibility of discussing IHL provisions through 
derogation clauses such as Article 15.66 The first element that 
should be emphasized is that the right of property was not 
included within the provisions from which no derogation may 
be possible under any circumstances.67 Contrary to human 
rights law, IHL provisions are not subject to derogation 
at any time.68 Therefore, IHL provides a set of minimum 
rules applicable even in cases of emergency.69 The general 
requirements of humanitarian law, especially the principle of 
distinction between civilian and military targets, necessity and 
proportionality, and humane treatment of protected persons 
represent “the bottom line below which derogation from 
human rights treaties cannot justify the freedom of action of 
states parties.”70 This means, in situations of noninternational 
armed conflicts, where homes or others’ property may be 
destroyed or severely affected as a result of an attack against 
a legitimate military target, the ECtHR will not be able to 
correctly assess the issue unless it turns to IHL for guidance. 

	
V. The Right of Property under

International Humanitarian Law

As mentioned earlier, so far the ECtHR has dealt with two 
types of situations involving the application of IHL regarding 
property rights: deprivation of property during military 
occupation and destruction of property during warfare, 
originated in non-international armed conflicts. 

A. Military Occupation

The 1907 Hague Regulations and the 1949 Geneva 
Convention contain specific clauses concerning private 
property in occupied territories.71 The capacity of appropriation 
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and utilization of property in occupied territories substantially 
varies depending upon two main parameters: public or private 
character of the resource involved;72 and the utility of the 
resource for the waging of war.73 Taking of private property 
must be justified by a legitimate military necessity and private 
property cannot be taken for the occupant’s own enrichment.74 
Additionally, an individual deprived of his property under 
such circumstances is entitled to compensation from the 
occupant.75 

The 1907 Hague Regulations and the 1949 Geneva 
Conventions contain two central provisions regarding the 
destruction of property. Article 23(g) of the Hague Regulation 
No. IV sets forth:

In addition to the prohibitions provided by special 
Conventions, it is especially forbidden:

(g) To destroy or seize the enemy’s property, unless such 
destruction or seizure be imperatively demanded by the 
necessities of war.76

This rule has a wide scope. It covers all properties in any 
territory where an armed conflict is taking place, regardless 
of the public or private nature of the property, and whether 
the property is located in an occupied territory or not.77 
Furthermore, the article establishes a limitation to property 
rights based on the imperatives of military necessity “unless 
… imperatively demanded by the necessities of war.” 
The provision does not prohibit incidental damage and 
destruction collateral to operations, movements or combat 
activity of armed forces.78 It, in fact, authorizes partial or 
total damage to any type of property if such damage is 
“necessary to, or results from, military operations either 
during or preparatory to combat.”79 

Contrary to the broad scope of the Article 23(g), Article 
53 of the Fourth Geneva Convention is more limited and 
focuses on the destruction of property during occupation:

Any destruction by the Occupying Power of real or personal 
property belonging individually or collectively to private 
persons, or to the State, or to other public authorities, or to 
social or co-operative organizations, is prohibited, except 
where such destruction is rendered absolutely necessary by 
military operations.

Once again, as it was the case in the Article 23(g), the 
destruction of private property will only be tolerated if the 
occupant can prove the necessity in causing damages (“except 
where such destruction is rendered absolutely necessary 
by military operations”), and it has met the requirement of 
proportionality. The destruction or appropriation of private 
property contravening the above-mentioned article is 

considered a “grave breach” according to Article 147 of the 
Fourth Geneva Conventions.80 

B. Non-International Armed Conflicts

As previously mentioned, the ICTY and the ICRC have 
clarified applicability of customary laws of armed conflicts to 
all the parties to an internal conflict.81 Those rules essentially 
mirror the regulation existing in cases of international armed 
conflicts.82 Article 52 of Additional Protocol I establishes the 
general protection for civilian objects:

1. Civilian objects shall not be the object of attack or 
reprisal. Civilian objects are all objects which are not 
military objectives as defined in paragraph 2.

2. Attacks shall be limited strictly to military objectives. 
Insofar as objects are concerned, military objectives are 
limited to those objects which by their nature, location, 
purpose or use make an effective contribution to military 
action and whose total or partial destruction, capture or 
neutralization, in the circumstances ruling at the time, 
offers a definite military advantage.

3. In case of doubt whether an object which is normally 
dedicated to civilian purposes, such as a place of worship, 
a house or other dwelling or school, is being used to make 
an effective contribution to military action, it shall be 
presumed not to be so used. 

According to the second paragraph, civilian objects fail 
to meet the two-pronged test as military objectives. The 
presumption in favor of civilian objects contained in the third 
paragraph of the article only concerns objects that ordinarily 
have no military use or purpose, thus excluding objects having 
dual uses or functions.83 As noted in the ICRC commentary, 
two issues are not regulated in this article and require the 
recourse to complementary provisions of Additional Protocol 
I: first, the rule of proportionality, which allows the parties 
to assess the extent to which damages caused to a property 
are acceptable collateral or incidental damage; second, the 
unintentional or unavoidable, but necessary destruction of 
civilian objects occurring as a result of military operations, 
such as destruction to delay pursuit.84

The second paragraph of Article 52 sets forth two 
cumulative requirements to determine whether we are 
dealing with a military objective or not. First, an intended 
target has to make an “effective contribution to a military 
action.” It is sufficient that the destruction of a concrete target 
contributes effectively to the party’s overall war effort as no 
direct connection with combat action is necessary.85 Second, 
Article 52(2) also requires that the destruction, capture 
or neutralization of the intended target offers a “definite” 
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military advantage to the attackers. As highlighted in the 
ICRC Commentary, such circumstance should be determined 
“in the context of the military advantage anticipated from 
the specific military operation of which the attack is a part 
considered as a whole, and not only from isolated or particular 
parts of that operation.”86 Therefore, the military advantage 
cannot be “hypothetical and speculative,” but concrete and 
perceptible under the circumstances ruling at the time.87

Determining that an intended target is a military objective 
is not sufficient to assess whether it can lawfully be attacked. 
It is indispensable that the attack does not cause excessive 
collateral damage to civilians or civilian objects and that the 
attackers adopt certain precautionary measures in order to 
spare the civilian population.88 Articles 51 and 57 refer to the 
concept of “expected” civilian loss rather than “actual” loss.89 
In other words, although the assessment made initially might 
not correspond with the situation on the ground after the 
attack, the commander may not necessarily be held responsible 
if the anticipated military advantage exceeds the advantage 
actually achieved.90 As to the precautionary measures set forth 
in Articles 57 and 58,91 the burden to take all the measures 
necessary to avoid civilian injuries or casualties is attributed to 
both parties involved in the hostilities, i.e. the party launching 
the attack and the party in control of the civilian population.92

Applying the comments above to the jurisprudence of 
the ECtHR, one might ask how should the ECtHR react if a 
complainants’ properties are destroyed as a result of a carefully 
planned attack against a well-defined military objective, 
prepared with all due respect for the civilian population and 
carried out with appropriate and sufficiently precise weapons? 
Should the damage made to civilian objects not be considered 
a regrettable but lawful action, according to the IHL?93 

The NATO bombing campaign against Yugoslavia 
generated a controversy for the ECtHR in determining what 
should be considered a military target.94 The Bankovic v. 
Belgium case involved NATO’s bombing of Belgrade’s radio 
and TV station.95 The ECtHR did not examine the merits of 
applicants’ claims as it ruled that the victims fell outside of the 
jurisdiction of the respondent states and thus declared that 
the Court was not competent to adjudicate their claims.96 The 
question as to whether a TV station can be considered a lawful 
military target remained thus unresolved. As noted by Sassòli, 
two main justifications were given for the attacks. On the one 
hand, it was argued that the TV station was integrated into 
the military communication network of the Yugoslavian forces 
and therefore was a military objective. On the other hand, 
official NATO statements merely included the media in its 
list of legitimate objectives of attacks without backing their 
assumption with any concrete facts.97 The key issue consisted 
in determining whether the television studios met the two-
pronged test established in Article 52(2); i.e., whether the 
media made an effective contribution to the Serbian military 
action and whether the attacks offered a definite military 

advantage under the circumstances ruling at the time.98 In 
that regard, it was argued that the TV station was part of 
the propaganda machinery of the Serbian forces, therefore 
suggesting that such condition may suffice to consider it a 
legitimate target.99 This position received strong criticism 
from commentators who claimed that “if the television 
studios were not used [for military transmissions] and were 
targeted merely because they were spreading propaganda to 
the civilian population, even including blatant lies about the 
armed conflict, it would be open to question whether such 
use could legitimately be considered an ‘effective contribution 
to military action.’”100 Regardless of its low possibility, even 
if the first requirement of Article 52(2) was met, the negative 
consequences resulting from the attacks may have offset any 
advantage that the destruction of the TV studio could have 
generated.101 In that case, the second requirement of “definite” 
military advantage was probably not met.

VI. Challenges of Applying IHL by the ECtHR

A. Differences and Complements of IHL and International 
Human Rights

So far, this paper has discussed the interplay between IHL 
and human rights law, commented on the position of the 
ECtHR on the application of IHL, and exposed how the right 
of property is regulated under the European Convention and 
under the applicable IHL rules. Nevertheless, from a practical 
point of view, application of IHL principles by the ECtHR 
may not be straightforward. There are fundamental differences 
between human rights law and IHL. First, while the scope of 
application of the laws of war is confined to situations of armed 
conflicts, human right law applies at all times.102 Second, 
IHL applies to and binds equally all the parties involved in 
an armed conflict, whereas human rights law “restraints the 
abusive practices of only one party to the conflict, namely the 
government and its agents.”103 Third, the majority of human 
rights instruments, including the European Convention,104 
contain provisions allowing states to derogate from certain 
obligations they assumed when they ratified the instruments. 
Contrary to human rights law, the laws of war do not allow 
derogations on grounds of emergency.105 Fourth, while 
human rights law does not distinguish between the different 
types of conflicts, the applicable IHL norms vary depending 
on the qualification of the armed conflict that it is called to 
regulate.106 Fifth, several commentators have highlighted the 
important differences between the two bodies of law in terms 
of procedural and secondary rights.107 These two sets of laws, 
however, complement each other, thus providing a better 
protection to the victims of armed conflicts.108 
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B. Main Obstacles in the Application of IHL

It is argued that IHL is a very specialized discipline and 
that human rights tribunals like the ECtHR may not have 
the required expertise to adequately assess, for instance, when 
a situation only amounts to minor internal disturbances or 
has escalated to an armed conflict.109 According to other 
commentators, human rights bodies may still be reluctant to 
apply IHL rules to politically sensitive situations where the 
states deny that hostilities might amount to an international 
armed conflict.110 Furthermore, since human rights bodies 
have limited competence in assessing violations that state 
actors commit, they carry the risk of governments considering 
them illegitimate when they are not able to declare rebel 
groups responsible for human rights crimes.111

Turning our attention towards specific issues affecting 
the right of property under the European Convention, one 
of the major obstacles that the ECtHR faces is the conceptual 
differences existing between key terms used in international 
human rights and IHL.112 Both sets of norms refer to a 
balancing test where they utilize “proportionality,” but the 
values taken into consideration are different. The issue is 
particularly clear with regard to the use of lethal force. Human 
rights law severely restricts the use of lethal force by basing its 
assessment on the effect of a concrete measure on the targeted 
individual himself.113 According to IHL, once it has been 
determined that the intended target is a military objective, the 
assessment as to whether it can be lawfully attacked focuses 
on the effect of the offensive on surrounding civilians and 
civilian objects, and not upon the targeted individual.114 In 
the context of an armed conflict, the idea of proportionality 
is closely related to another key IHL concept: “collateral 
damage.” Therefore, IHL does not ban the use of lethal force; 
it rather aims at controlling the implementation of a shoot-to-
kill policy.115 

The implications derived from an erroneous application 
of the concept of proportionality with regard to the right 
of property are obvious. Finding that a concrete attack on a 
military target meets the requirement of proportionality opens 
the door to considering that the unintentional destruction of 
homes in the vicinity may be tolerated if the relevant IHL 
rules are complied with. 

VII. Conclusion

It is now widely accepted that human rights law does not 
automatically cease to apply during situations of armed conflicts. 
While IHL rules provide more specific answers concerning the 
means and methods of combat, in other situations — such as 
long-term occupation — human rights law has certainly a key 
role to play. Although the European Court has at times used 
IHL norms without expressly mentioning them, as a general 
rule, it has been extremely reluctant to apply IHL principles in 

situations of armed conflict.
As discussed, the right of property constitutes a 

paradigmatic example of how the assessment of a concrete 
attack could change radically depending on the approach taken 
by the Court. In some cases, both sets of bodies can interact 
and complement each other. Nevertheless, they remain two 
separate elements dealing with profoundly different situations. 
They may share common values of humanity and respect for 
human dignity, but the sui generis context of warfare remains 
a peculiar situation that requires a specific and tailored set of 
rules to apply. 

The content of Article 1 of ECtHR Protocol seems to 
contradict the argument often put forward by the ECtHR 
according to which the ECtHR can only address violations 
arising from the provisions of the European Convention. The 
requirement of compliance with the principles of international 
law includes respecting customary humanitarian laws and 
rules. These rules in turn comprise the principle of distinction 
between civilian objects and military objectives. 

A correct assessment of the destruction of property in some 
of the cases brought before the Court required determining 
first whether the property affected constituted a military target 
or whether it was located in the vicinity of a lawful target. We 
have demonstrated that the European Convention does not 
furnish the elements necessary to make such a determination 
and that the ECtHR erred in ignoring IHL provisions. The 
recent events in the conflict between Russia and Georgia in 
South Ossetia could give rise to a number of claims in which 
the ECtHR may be called upon to assess possible violations of 
the right of property. IHL experts are hoping to see a change of 
direction in the Court’s jurisprudence and further application 
of IHL. 
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