CHILD ABUSE
Law and Policy Across Boundaries



Child Abuse

Law and Policy

Across Boundaries

LAURA HOYANO
AND
CAROLINE KEENAN

OXFORD

UNIVERSITY PRESS



OXFORD

UNIVERSITY PRESS
Great Clarendon Street, Oxford OX2 6DP
Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,
and education by publishing worldwide in
Oxford New York
Auckland Cape Town Dares Salaam Hong Kong Karachi
Kuala Lumpur Madrid Melbourne Mexico City Nairobi
New Delhi Shanghai Taipei Toronto
With offices in
Argentina Austria Brazil Chile Czech Republic France Greece
Guatemala Hungary Italy Japan Poland Portugal Singapore
South Korea Switzerland Thailand Turkey Ukraine Vietnam

Oxford is a registered trade mark of Oxford University Press
in the UK and in certain other countries

Published in the United States
by Oxford University Press Inc., New York

© L. Hoyano and C. Keenan, 2007

The moral rights of the author have been asserted
Database right Oxford University Press (maker)

Crown copyright material is reproduced under Class Licence
Number C01P0000148 with the permission of OPSI
and the Queen’s Printer for Scotland

First published 2007

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means,
without the prior permission in writing of Oxford University Press,
or as expressly permitted by law, or under terms agreed with the appropriate
reprographics rights organization. Enquiries concerning reproduction
outside the scope of the above should be sent to the Rights Department,
Oxford University Press, at the address above

You must not circulate this book in any other binding or cover
and you must impose the same condition on any acquirer

British Library Cataloguing in Publication Data
Data available
Library of Congress Cataloging in Publication Data

Data available

Typeset by Newgen Imaging Systems (P) Ltd., Chennai, India
Printed in Great Britain
on acid-free paper by
Antony Rowe Ltd, Chippenham

ISBN 978-0-19-829946-2

13579108642



To our families, with love and gratitude



Preface

This project was conceived on a train journey between the University of Bristol and
the Home Office in 1999. We were members of a research team at Bristol University
commissioned by the Home Office to conduct an empirical study of how the evidence
in criminal prosecutions for child abuse was collected, evaluated by decision-makers
and ultimately assessed by a trier of fact for those few cases which went to trial.
Caroline’s academic interests focused on family law and criminal law, and Laura’s on
evidence law and tort law. We realized that our respective territories of law did not
speak to or otherwise deal with one another; instead they operated in their own closed
systems of doctrine and procedure, yet professionals working in child protection were
continually being exhorted to develop inter-agency working practices in order to
protect children better.

From that conversation comes this book. It is probably fair to say that we did
not have any conception as to how huge this project would become. In the course
of the booK’s gestation, Caroline has given birth to three sons and has moved to
the University of Durham and later to Queen’s University, Belfast, while Laura
moved to Wadham College, Oxford (where she remains happily ensconced) and
took up criminal law in her spare time. Our editors at the Oxford University
Press have been remarkably understanding as publication dates had to be repeatedly
postponed.

Tracking developments in four sprawling and disparate areas of law in 75 juris-
dictions has been like standing on the railway platform at Didcot Parkway watching
75 express trains continually whiz past at 100 mph. Constant research and rewriting
has been necessary. No sooner had the chapter on hearsay been completed than the
US Supreme Court reversed its own decision of 24 years previously, on the basis of
which most American States have adopted statutes to receive hearsay evidence from
children. The UK Government 2006 initiative Every Child Matters, implementing
the recommendations of the Climbié Inquiry, resulted in a major collection of new
child protection protocols being published in the two months before our deadline
for submission. The Government published proposals to open up the family courts
to public scrutiny in July 2006. But at some point the work had to come to an end.
While we have endeavoured to state the law in criminal, family, tort, and evidence law
in England and Wales up to July 2006, inevitably there will be some gaps. As for our
comparator jurisdictions, primarily Scotland, Canada, United States, Australia and
New Zealand, we have endeavoured to state the law correctly as of October 2005, but
in many instances we were able to update particular sections.

While we have collaborated throughout the research and writing of this book,
Caroline took primary responsibility for chapters 2 (Family Law), 3 (Liability in
Criminal Law), and 5 (Investigating and Evaluating Allegations of Abuse), and
Laura for Chapters 4 (Liability in Tort and Human Rights Law), 6 (Introduction
to Adjudication of the Allegation), 7 (Access to Evidence), 8 (The Child Witness),
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9 (Testing the Credibility of the Child Complainant), 10 (Testing the Credibility of
the Alleged Abuser), and 11(The Admissibility of Expert Evidence). We wrote chapter
1 (Introduction) and chapter 12 (Themes and Future Directions) together.

We are grateful to many people who kindly shared their expertise with us:

In Australia: Shannon Bellett, Coordinator of the Child Witness Service in the Court
Service, Ministry of Justice in Perth, Western Australia; James Edelman, Fellow of
Keble College, and Barrister, Western Australia; The Hon David Malcolm, former
Chief Justice of Western Australia and Honorary Fellow of Wadham College, Oxford;
Celia O’Grady, Ministry of Justice, Western Australia; The Hon. Justice Pidgeon,
Chair of the Judges Committee, Supreme Court of Western Australia.

In Canada: HH]J Patricia Kvill, Family Court of Alberta; The Hon Jack Watson,
Justice of Appeal, Court of Appeal of Alberta; Margaret Hall, University of British
Columbia.

In the United Kingdom: Professor Andrew Ashworth, Fellow of All Souls College,
Oxford; Dr Catherine Donnelly, quondam Fellow of Wadham College, Oxford;
Elizabeth-Ann Gumbel QC; Sonia Harris-Short, University of Birmingham; Mary
Hayes, Professor Emeritus, University of Sheffield; Neil Kibble, University of
Aberystwyth; Martin Kirby-Sykes, Policy Directorate, Crown Prosecution Service;
Lee Maitland, Solicitor; Sheilagh Morton (Crown Prosecution Service); John Riley,
Barrister; Professor Paul Roberts, University of Nottingham; Richard Scorer, Solicitor;
Leanne Smith, University of Cardiff; Professor Bob Sullivan, University of Durham;
Catherine Williams, University of Sheffield; Warwick Maynard and Richard Pugh,
Office of Criminal Justice Reform, Home Office.

In Northern Ireland: Dr Anne-Marie McAlinden, Professor Kieran McEvoy and
Estelle Zinstagg, Queens University Belfast.

In New Zealand: Dr Claire Breen and Ruth Busch, University of Waikato; Professor
Stephen Todd, University of Canterbury; the New Zealand Law Reform Commission;
Dick Edwards of the New Zealand Law Society.

In South Africa: Dellene Clark of the South African Law Commission; Bronwyn
Pithey, Senior State Advocate, National Directorate of Public Prosecutions.

In the United States: The National Center for Prosecution of Child Abuse, American
Prosecutors’ Research Institute, Virginia, USA.

We are greatly indebted to the late Allan Levy QC for his generosity in sharing his
advice, knowledge, and enthusiasm at the earlier stages of this project. An indomitable
advocate for children, he is much missed.

Mary Hayes, Allan Hoyano, Peter Keenan, Anne-Marie McAlinden, Robbie
McDonald, HHJ Mary Jane Mowat, Joyce Plotnikoff, HH]J Peter Rook QC and
Catherine Williams read and commented on various draft chapters for us. Allan Hoy-
ano did much of the tedious proofreading of footnotes, the table of cases, and the
bibliography, at unsociable hours.
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We are very grateful to our indefatigable research assistants from Oxford and Queens
University, whose enthusiasm for this huge project buoyed us up when ours was
flagging: Sophie Weller, Andrew Legg, Tamsyn Allen, Nerisha Singh, Karen Golding,
and Leanne Smith. Andy and his wife Hannah showed extraordinary dedication in
the final hectic days before submission, dashing about Manila in the Philippines on
motorcycle taxis in quest of open internet cafes at 2 am to send footnotes for Caroline’s
chaprers.

We would like to thank our students at the University of Bristol, University of
Durham, Queen’s University Belfast and the University of Oxford for many fascinat-
ing discussions in which the ideas for this book have been refined. The postgraduate
students in the Oxford BCL/MJur Evidence course have been invaluable sources of
information about their respective jurisdictions around the world.

Caroline would like to thank Rory, Oscar, and Angus McDonald for their joyful pres-
ence. She would also like to thank all those who have made it possible for her to write
this book while looking after three children under five, Tracey Gibson in particular.
She is also enormously grateful for the friendship of Catriona Armit, Clare Bell, Claire
Breen, Francesca Campion, George and Alyce Griffith, Alison McAtamney, Roger and
Annabelle McDonald, Antonella Soro, and Lucy and Nicholas Wirz during this time.
She would like to express her deep gratitude for the love, support (and the baby-
sitting, proofreading and cooking) of her parents Janet and Peter Keenan, and her
brother Philip. Finally she would like to thank her husband Robbie McDonald, for
his invaluable presence and for making life good.

Laura thanks the Fellows of Wadham College, Oxford for their kindness in continuing
to express interest in this book at Common Table over the past six years, and especially
her Law colleague in Wadham, Jeffrey Hackney, who has shouldered administrative
and pastoral burdens over the past six years to free her to write. Her students at Wad-
ham, past and present, have been tactful and reassuringly optimistic when inquiring
about “The Book’. The Faculty of Law, Oxford has been very generous in providing
research and technical support for this project. Mindy Chen-Wishart, Bevis Nathan,
Michael Osborn, Andrew Souter, and David Walker will know why she owes much
to them. Laura’s family in Canada have been extraordinarily patient with the way this
book has dominated her life. Laura simply could not have written this book without
her husband Allan, who has been with her every word and punctuation mark of the
way.

Laura Hoyano and Caroline Keenan
August 2006
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‘Children are our future’ is a catchphrase often echoed in the media, in aca-
demic journals and in everyday conversations. But what does this mean? This
question is particularly topical or salient. .. today given the recent (apparent)
upsurge in child abuse and child deaths. These tragedies focus our attention on
our government and non-government agencies and the efforts they put into the
welfare aspects of children. The focus however does not end with a critical focus
on the failures of these departments; it also spreads wider afield to the parental
responsibilities that are obviously lacking in these prominent cases. Perhaps, it
is even fair to say that we, the general public, the politicians and all concerned
look immediately for the scapegoat, the persons, the body to point the finger at.
There is then a public outcry for something to be done about the plight of these
abused children in general terms. Generally we follow the pattern of all simi-
lar countries in this position, we ask for Inquiries or for Royal Commissions to
provide an analysis, provide a scapegoat, to provide the solution to this problem.
Meanwhile the media slowly burns itself out on that topic (unless there is another
atrocity) and turns its front page to something else. So the catchphrase becomes
less important as a real issue and relegated to the problem of a scapegoat. The
Inquiries and Commissions continue and social and government agencies toil
on, still unassisted, dreading the next atrocity. The knee-jerk reaction to these
tragedies, and media frenzied attacks on the agencies providing support for chil-
dren continue in the public backdrop. They are the ambulance at the bottom
of the cliff picking up the wounded and dead from the most recent tragedy and
waiting to pick up the next.!

! Judge M Brown Care and protection is about Adulr Behaviour: the Ministerial Review of the Department
of Child, Youth and Family Services Report to the Minister of Social Services and Employment Hon Steve Maharey
(2000) 33.
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There is universal agreement that ‘something must be done’ about the problem of
child abuse, but there is much less clarity about what behaviour qualifies as child
abuse and what should be done about it. Policymakers often enact laws as a solution
to problems which demand a strong societal response. The presence of more legis-
lation on the statute book, or the creation of more rules which professionals must
follow, is one socially acceptable sign that the problem has been recognized by the
government of the day and an appropriate response has been made. Child abuse is
the epitome of this phenomenon. Contemporary episodic panics about the extent
and nature of maltreatment of children, as well as sundry research-led initiatives,
have led to a patchwork of legislation, caselaw, procedures, circulars, guidance and
inquiry report recommendations which investigators, other child protection profes-
sionals and the courts are expected to apply across the distinct areas of family law,
criminal law, tort law and the law of evidence. Problems are caused by the plethora
of guidance and procedures which professionals in a diverse range of disciplines are
meant to read, digestand apply whilst performing an extraordinarily difficult and time-
consuming job. While a great deal of the law is well thought out and constructive,
its sheer weight and complexity makes applying it a daunting experience. To borrow
the description of Sir William Utting, in relation to the guidance on children living
away from home, the law is ‘now so large that responsible managers have difficulty
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in comprehending it all and it is less a tool for practitioners than a subject for their
research’.?

Legal responses to child abuse are not confined to one legal doctrine. The objective
of family law is to prevent child abuse; of criminal law to punish it; and of tort law to
compensate for the harm it inflicts. It is an irony that whilst professionals involved in
child protection have been increasingly exhorted to work together across disciplines to
protect children by coordinating their work, there has been minimal cross-fertilization
between the areas of law within which they operate. The development and analysis of
policy objectives and their implementation through statutes, procedural protocols and
guidance, and ultimately caselaw, tend to be insular exercises. The starting premise
for this book is that no one part of the law relating to child abuse can be considered
or implemented in isolation. Accordingly this book presents a critical and compre-
hensive cross-boundary analysis of the investigation and adjudication of allegations
of child abuse by the criminal, family and tort systems of law and of the rules of
evidence operating in each of those legal systems. We seck to penetrate the rhetoric of
coordination between agencies and legal systems with different objectives, ethos and
legal and operational constraints.

We describe, compare and evaluate the templates used by these systems:

o to define the type and level of abuse recognized as warranting state intervention,

o todelineate what evidence is relevant to a decision-maker in respect of that allegation
and the permissible modes of collecting it,

o to determine the sufficiency of that evidence necessary to trigger juridical or extra-
curial action, and

o to establish the range of actions which are available where the allegation is proved
to the requisite standard.

We also look across jurisdictional boundaries at the way in which several similar
common law jurisdictions, notably the United States, Canada, Australia and New
Zealand, have developed their own legal responses to particular—and universal—
problems which child abuse raises. We do not attempt to describe all the law in each
of these jurisdictions, but rather highlight initiatives and changes in the law which
might (or might not) provide some solutions to the problems with which our own
jurisdiction is struggling. In addition, our own analysis of the law in England and
Wales has been greatly aided by the comparisons which we have been able to make
between the law from one jurisdiction and another.

We aim in this book to bring together the law and procedures in key areas of the
law concerning child abuse. However, this book is not intended to be a manual for
professionals involved in cases where there are concerns about child abuse, for we
firmly believe that there is no need for yet another manual. That said, we hope that
they will find this book both interesting and useful. We aim to consider each type of law
in the context of the other substantive law relating to child abuse and child protection
in England and Wales, and in the context of analogous law from other jurisdictions.

2 Sir William Utting People Like Us—The Report of the Review of Safeguards for Children Living Away
from Home (HM Stationery Office, 1997) [17.1].
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We are seeking to measure the match between black letter law and what actually
happens, as one indicator of the legitimacy of that law. Again, we have tried as much
as possible to consider the law realistically in terms of how it can operate within the
context and constraints of practice. The best child protection law and investigatory
and decision-making procedures will be futile if they cannot (or are not) used. So
as lawyers, we are attempting to identify the reasons why child abuse investigators
and other child protection professionals might not adhere to procedures required
by the law.

While we have tried to include as much of the English law as possible there will
naturally be lacunae in our description. Our aim is to distil and compare the essence
of the legal approaches to this complex legal and social problem across juridical and
geographic boundaries. It is in this way that we seek to contribute to debate and to
practice. We identify below the overarching themes for our analysis.

A. Overarching Themes

1. Child abuse as a social and legal construction

The single unifying term ‘child abuse’ encompassing all child maltreatment emerged
in the late 1960s and early 1970s. In the 19th century no single term was used to
designate adult—child sexual contact. ‘It could be called unlawful carnal knowledge,
incest, criminal assault, an outrage, an unnatural act, a slip.”® Similarly the child
protectors of the 1880s and onwards used several terms, predominantly ‘child cruelty’
and ‘child neglect’, to define the types of evil which they were intent on preventing
and punishing.* Even when the term ‘child abuse’ began commonly to be used in the
1970s, it was used primarily to refer to the physical assault of children.” The term
became all-encompassing in the late 1980s when the problem of child sexual abuse
became more widely recognized. The, now common, use of the term ‘child abuse’ gives
the impression of a universal consensus about what acts and omissions are abusive;
however this is far from true.

Time®, place’, cultural norms and context® dictate which aspects of all the behaviour
towards children will be considered to be unacceptable.” The lack of a consistent,
universally accepted social definition of child abuse can make legal decisions particu-
larly contentious, both in instances where the law breaks new ground in using legal
powers in circumstances which historically had not been considered to be abusive,

3 C Smart ‘A History of Ambivalence and Conflict in the Discursive Construction of the “Child Victim”
of Sexual Abuse’ (1999) 8(3) Social and Legal Studies 391, 393.

4 H Ferguson ‘Cleveland in History: The Abused Child and Child Protection 1880-1914’ in R Cooter
(ed) In the Name of the Child—Health and Welfare 1880—1940 (Routledge, London 1992).

> “The Battered Babies Scandal’ The Sunday Times 11th November 1973; see N Parton The Politics of
Child Abuse (Macmillan, London 1985) 94-95. ¢ Smart (n 3).

7 Lord Williams of Mostyn (Chair) Childhood Matters: Report of the National Commission of Inquiry into
the Prevention of Child Abuse (HMSO, London 1996) 1.

&8s Creighton and N Russell Vaices from Childhood (NSPCC, London 1995) 29.

® Department of Health Messages from Research (Studies in Child Protection HMSO, London 1995) 15.
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such as corporal punishment,'® or conversely where the law has not kept in step, or is
not viewed as having kept in step, with social views of what is abusive, such as sexual
exploitation of relationships of trust.!!

Not only do legal definitions have to reflect social expectations and definitions,
they also have to comply with expected forensic legal norms. Thus in the context
of family law, definitions of child maltreatment are ostensibly child-focused, inquir-
ing into whether a particular state of affairs exists. However, since a finding that a
child has been abused is a justification in family law for intervention by the state
in the way in which a family is organized, the definition of what acts qualify is
crucial. This is especially because family law acknowledges the state’s interest in pre-
serving the integrity of families. In terms of finding redress for injury, legal action
is only justified when a claimant has suffered harm, and the harm was in some way
brought about by a person (or organization) who owed him a duty of care. In crim-
inal law the question becomes not only whether a person caused a defined harm,
but also whether he did so intentionally, recklessly, or negligently. Often those work-
ing in fields other than the law, as well as families trying to cope with the system,
may find these distinctions and differences in emphasis confusing and unclear. Many
family members going through the family law process may feel themselves on trial
and react accordingly, notwithstanding the claims that the family court system is
non-adversarial.

For victims too the legal dictionaries of abuse can perplex. A sexual act of a child
aged 13 with a man in his 50s is a criminal offence and also constitutes harm which
may justify the family court’s intervention depending on the circumstances, but the
Criminal Injuries Compensation Board has ruled that it is not an act of violence,
and hence not compensable, if the child is a prostitute.’? Even though the child is
deemed by the law to be incapable of consenting to the act, de facto consent bars
compensation. The principles of one type of law rarely inform the development of
another.

2. The protection of the family as a private sphere

While it is axiomatic that children should not suffer abuse, state involvement in the
protection of children remains contentious. The boundary between what has been
the ‘state’s business’ and ‘parents’ choice’ has been constantly re-negotiated across
time and cultures.’® The concept that parents naturally have their children’s best
interests at heart is challenged by the reality of child abuse and statistical evidence
indicating that members of a child’s family are the most likely abusers.'® At the same
time, it is also acknowledged in debate that ‘good enough’ parenting covers a range
of behaviour which other people might consider potentially damaging to a child.

10 See Chapter 3 section B.4. 1 See Chapter 3 section E.1(d).

12 See Chapter 4 section B.

13 I Fox Harding Perspectives in Child Care Policy (2nd edn Longman, London 1997).

14 P Cawson, C Wattam, S Brooker and G Kelly Child Maltreatment in the United Kingdom; A Study of
the Prevalence of Child Abuse and Neglect (NSPCC, London 2000) Conclusions.
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Moreover it is increasingly being recognized that state involvement can also damage
children.®

Currently there is wide variation between the value that different jurisdictions place
on supporting the child within her family and removing a child from home for her
own protection. Underlying these variations are considerable differences in the pri-
orities which are accorded the rights of the child and the rights of the parents. The
United States has very little concept of children’s rights in law,'¢ a highly developed
concept of parental ownership of children,'” and at the same time, a draconian model
of state intervention in family life involving the rapid termination of parental rights
for those found by a court to have injured their child.'® In contrast, the burgeon-
ing jurisprudence from the European Court of Human Rights and from English
courts under the Human Rights Act 1998," and the children’s rights movement in
England, have led to a developing legal concept of children’s rights in child protec-
tion matters. They have also led to a privileging of the child’s birth family in law as
the most likely promoter of the child’s welfare in the future, unless evidence proves
otherwise.

3. Child abuse and moral panics

The focus that the law adopts, and indeed the priorities of law-makers, are determined
by the type of behaviour that is considered problematic at the time.?® Fears about child
abuse and child abusers may be placed into four main categories:

o child deaths at the hands of a parent, guardian or carer as a result of prolonged
abuse within the family;

o sexual and physical abuse of children within an institutional setting such as a church
or residential care centre;

e anxiety that paedophiles may be living unrecognized within the community, placing
every child in peril;

and, allied to each of these three,

e concern about the mishandling of allegations of child abuse, such as the perpetu-
ation of abuse due to the failure of investigators to respond competently to reports,
or conversely the stigmatizing of innocent people as abusers due to the over-reaction
of investigators.

1> N Parton, D Thorpe and C Wattam Child Protection—Risk and the Moral Order (Macmilllan,
Basingstoke 1997). 16 Discussed in Chapter 4 section E5(c) and Chapter 2 section A.3.

7] Dwyer ‘Parents’ Religion and Children’s Welfare: Debunking the Doctorine of Parents’ Rights
(1994) 82 Calif L Rev 1371, 1378; K Hirosawa ‘Are Parents Acting in the Best Interests of their Children
when they make Medical Decisions Based on Their Religious Beliefs?” (2006) 44 Fam Ct Rev 316.

8 C Ross ‘The Tyranny of Time: Vulnerable Children, “Bad” Mothers and Statutory Deadlines in
Parental Termination Proceedings’ (2004) 11 Virginia J of Social Policy & L 176.

19 Discussed in Chapter 4 section F4(a) and (b) and Chapter 2 section E.

20 S Cohen Folk Devils and Moral Panics: The Creation of the Mods and Rockers (Blackwell, Oxford
1972) 28.



10 Introduction

Child deaths and sexual abuse within the family tend to make the headlines and thus
enter public consciousness about child abuse when they are allied to concerns about the
official response to the problem.?! The ‘panics’ which these cases have created relate to
the cruelty which parents can inflict upon their children and the ineffectiveness of the
existing child protection mechanisms to prevent its occurrence.?? Systemic problems
have often been revealed within agencies involved in child protection linked to lack
of skills, poor record-keeping, and a paucity of mechanisms for coordination and
information-sharing between agencies which led to the replication of some work and
still other avenues of inquiry and intervention being overlooked.?

The scandals emanating from systemic abuse in institutional settings have tended
to be centred on situations where mismanagement, or denial that abuse could take
place, created a culture in which those who wished to exploit children could do so
with impunity, and where the abuse was condoned by inaction, wilful blindness or
complicity by officials in the institution and public authorities. Numerous inquiry
reports in every jurisdiction we examine have also attested to horrific and systematic
abuse within children’s residential care facilities and foster homes. The reports clearly
concluded that children were abused because of serious failings in the public care
system, including an inability to countenance the fact that children were being abused
within the institution which was supposed to protect them from precisely that harm.

2! Dame Elizabeth Butler-Sloss Report of the Inquiry into Child Abuse in Cleveland 1987 (Cm 412)196
[11.45]; The Right Hon Lord Clyde Report into the Inquiry into the Removal of Children from Orkney in
February, 1991 (HMSO, 1992) 260 [14.94-14.98]. For New Zealand see L Hood A City Possessed: The
Christchurch Civic Creche case (Longacre Press, Dunedin 2001). For the USA L Wimberley ‘The Perspective
from Victims of Child Abuse Laws (VOCAL)’ in ] Myers (ed) 7he Backlash: Child Protection Under Fire
(Sage Publications Thousand Oaks, California 1994) 58-59.

22 H Hendrick Child Welfare England 1872—1989 (Routledge, London 1994) 254.

23 London Borough of Brent A Child in Trust: The Report of the Panel of Inquiry into the Circumstances
Surrounding the Death of Jasmine Beckford (London Borough of Brent 1985) 121; London Borough of
Lambeth Whose Child?: The Report of the Public Inquiry into the Death of Tyra Henry (London Borough
of Lambeth 1987) chapter Four; L Blom Cooper (Chair) A Child in Mind: Protection of Children in
a Responsible Society Report of the Commission of Inquiry into the Circumstances Surrounding the Death of
Kimberley Carlile (London Borough of Greenwich 1987) 128; Lord Laming (Chair) Victoria Climbié Inquiry
(Cm 5730, 2003) [1.16]; Newham Area Child Protection Committee Ainlee [Walker] Born 24.06.1999
died 07.01.2000 Chapter 8 Review (December 2002); Lauren Wright killed by her father and stepmother 6
May 2001: Norfolk Health Authority Summary Report of the Independent Health Review of the Health Services
Treatment of Lauren Wright (March 2002). In other jurisdictions see for example the United States: the death
of Rilya Wilson, discussed in C Keenan ‘Lessons from America? Learning from Child Protection Policy in
the USA’ (2006) 18(1) Child and Family Law Quarterly 43, 62—-64; Canada: the investigation into child
deaths in British Columbia by Hon Ted Hughes OC, QC BC Children and Youth Review: an independent
review of BCs child protection system (7 April 2006); New Zealand: Commissioner for Children Final Report
on the Investigation into the Death of James Whakaruru (New Zealand Office of the Commissioner for
Children, Wellington 2000).

24 See amongst many other excellent reports, A Levy and B Khan The Pindown Experience and the
Protection of Children (Staffordshire County Council Stafford 1991); G Williams and ] McCreadie 7
Maur Community Home Inquiry (Cwmbran Gwent County Council 1992); A Kitkwood The Leicestershire
Inquiry— The Report of the Inquiry into Aspects of the Management of Children’s Homes in Leicestershire besween
1973 and 1986 (Leicestershire County Council 1993); Sir Ronald Waterhouse (Chair) Lost in Care: Report
of the Tribunal of Inquiry into the Abuse of Children in Care in the Former County Council Areas of Gwynedd
and Clwyd since 1974 (Stationery Office London 2000); Hon Stuart G Stratton, former Chief Justice of
New Brunswick for the Nova Scotia Department of Justice Report of an Independent Investigation in Respect
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For the first time public discussion has identified abusers of children as being not
only those at the margins of society but those ensconced in positions of trust who
have exploited the belief of others that they were decent members of society. When
combined with a further moral panic about paedophiles living unrecognized within the
community,? it has led to calls for more legal mechanisms in criminal and civil law by
which the dangerous may be indelibly labelled and controlled. The communication
of information to the public about those convicted or suspected of sexual assaults
against children has become the key battleground in the debate about legal responses
to sexual crimes against children, the premise of campaigners being that if the law can
label the dangerous then the risk of abuse may be eradicated by avoiding them.2¢
The United States, Canada, Australia, and to a more limited extent New Zealand,
have a long and tragic history of the use of child welfare provisions to effect the
eradication of indigenous cultures.?”” Whilst more enlightened attitudes now prevail,
the history of children removed forcibly from their families and cultures ostensibly for
their own welfare still raises important questions about the operation of any threshold
for the state’s legal intervention in a multicultural society. It has led to a number of
well-meaning attempts within child welfare legislation to recognize cultural diversity
and not to penalize non-dominant cultures. The difficulty now is to strike the right
balance between recognizing that child-rearing standards may be different in different
societies, and applying a national and universally accepted standard of child welfare
to prevent harm. For example, at present a cultural defence in relation to physical
chastisement of children has been raised by minority groups in all the jurisdictions
studied, that the level of violence used is acceptable within the minority culture, if
not in the culture of the majority.?® Some jurisdictions have adopted a model of

of Incidents and Allegations of Sexual and Other Physical Abuse at Five Nova Scotia Residential Institutions
(1995), followed by The Hon Fred Kaufman CM, QC Searching for Justice: an Independent Review of Nova
Scotia’s Response to Reports of Institutional Abuse (Government of Nova Scotia 2002); Law Commission
of Canada (DA Wolfe, PG Jafte, JL Jetté and SE Poisson) Child Abuse in Community Institutions and
Organisations: Improving Public and Professional Understanding (2002); Hon Mr Justice Sean Ryan, Chair,
Commission to Inquire into Child Abuse (Ireland) Identifying Institutions and Persons under the Commission
to Inquire into Child Abuse Act 2000: a Position Paper; Leneen Forde, Chairperson Report of the Commission
of Inquiry into Abuse of Children in Queensland Institutions (1999).

25 A Sampson Acts of Abuse: Sexual Offenders and the Criminal Justice System (Routledge, London 1994) 1;
D West ‘Sexual Molesters’ in N Walker (ed), Dangerous Pegple (Blackstone Press, London 1996) 52.

26 T Thomas and B Hebenton “Tracking Sex Offenders’ (1996) 35(2) Howard Journal 97; R Ericson
“The Division of Expert Knowledge in Policing and Security’ (1994) 45(2) British Journal of Sociology 149;
R v Chief Constable of the North Wales Police ex p Thorpe [1999] QB 396 (CA); R v Local Authority and
Police Authority in the Midlands ex p LM [2000] 1 FLR 612 (QB); Re C (Disclosure: Sexual Abuse Findings)
[2002] 2 FLR 375 (Fam Div).

27 M Bennett, C Blackstock and R de la Ronde A Literature Review and Annotated Bibliography Focussing
on Aspects of Aboriginal Child Welfare in Canada (2nd edn First Nations Child and Family Caring Society of
Canada 2005) 16; S Fournier and E Crey Stolen from our Embrace: The Abduction of First Nations Children
and the Restoration of Aboriginal Communities (Douglas and Mclntyre Ltd, Vancouver 1997); National
Inquiry into the Separation of Aboriginal and Torres Strait Islander Children from their Families Bringing
them Home (Commonwealth of Australia, Sydney 1997)108; L Graham ‘The Past Never Vanishes: A
Contextual Critique Of The Existing Indian Family Doctrine’ 23 American Indian L Rev 1.

28T Taylor ‘The Cultural Defense and its Irrelevancy in Child Protection Law’ (1997) 17 B C Third
World L Journal 331.
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law-making that tries to reflect cultural differences: for example a cultural defence
to physical chastisement has been incorporated into three child protection statutes
in the United States.?” Other jurisdictions such as England and Wales have tried to
develop a universal standard of child welfare.?® Neither model has been very successful
in reconciling the competing arguments in relation to child-rearing standards.

4. A federation of agencies?

In practice, in each jurisdiction we examine, several different agencies have some
responsibility for the protection of children. Initially in England, when the problem
of child abuse was rediscovered the relationship of agencies was conceived as a feder-
ation.?' Each would retain its own goals and working practices, and the law would
act as the glue between them, creating a shared model of inter-agency working.
To this end a series of inter-agency guidance has been published called Working
Together which aspires to create a shared pattern investigating an allegation for child
abuse.’? An inter-agency body in each area has been expected to write local guid-
ance on the demarcation of responsibility in child protection cases for particular
work, run joint training, and jointly investigate the deaths of children within the
local area.

However there have always been serious problems in this federation. Informa-
tion about children has often not been routinely shared between agencies, as the
Victoria Climbié Inquiry showed so graphically.®® Child protection has not always
been prioritized in individual agencies, and children’s cases have fallen between the
cracks when all the professionals involved in their case have assumed that someone
else was responsible for protecting them. In practice those working on the ground
have had to reconcile competing goals between agencies in individual cases.>* The
duty to cooperate has now been placed on a statutory basis.>* The Every Child Mat-
ters initiative has lead to the creation of a shared database of all children who have
had contact with an agency in relation to their well-being*® and to the launch of
Children’s Trusts.?” This has the potential to move child protection practice from a
federative model to a unitary one, as Children’s Trusts are expected to bring together
practitioners trained by different agencies under a single umbrella to promote child
well-being.

29 See below Chaprer 2 section E.2. 30 See below Chapter 2 section E.1(a).

31 C Hallett and E Birchall Coordination and Child Protection (HMSO, Scotland 1992).

32 H M Government Working Together to Safequard Children: A guide to inter-agency working to safeguard
tznﬂ;promote the welfare of children (HM Stationery Office, London 2006).

33 Lord Laming (Chair) Victoria Climbié Inquiry (Cm 5730, 2003) [1.16]. No fewer than 12 agencies
with child protection responsibilities knew about Victoria, but none took decisive steps to prevent her
death from torture and neglect. 34 ibid.

35 Children Act 2004 (England) s 10.

36 ibid, s 11; HM Government Information Sharing: Practitioners, Guide to Integrated Working to Improve
Outcomes for Children and Young People (HM Stationery Office, London 2006).

37 HM Government Statutory Guidance on Making Arrangements to Safequard and Promote the Welfare
of Children under s 11 Children Act 2004 (HM Stationery Office, London 2005).
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It has been realized that ‘to do something about child abuse’ is not enough: the
response must be ‘appropriate and proportionate’. Law must also guide the conduct of
those working in child protection and hold them, as well as the abusers, accountable for
their actions, omissions, and decisions.*® Family, criminal and tort law have historically
developed independently in responding to child abuse cases, with minimal cross-
fertilization. The question for the law now is the extent to which it can transcend the
conflicting goals and ethos of these different systems of law and reflect the drive for
a unified child protection policy and delivery of services. While it seems impossible
that there will ever be a single child protection law, it should be possible that one
system of law could reflect rather than ignore the responses of other legal systems to

child abuse. We hope that this book can be the beginning of this process.

B. A Note on the Comparative Analysis of Other Jurisdictions

Our intention has not been to present a comprehensive view of the approach of other
jurisdictions to all the issues we identify in this book. Instead, we have focused on
specific aspects of the law elsewhere which are instructive, either as solutions which
English law might wish to emulate or might wish to avoid; in a good number of
instances the experience elsewhere supports the approach that English law currently
takes to the problem. In this section we provide a brief introduction to the other
common law legal systems which we consider, primarily to provide a jurisdictional
context to their statutes and cases.

1. Canada

The Canadian constitutional system is based upon a Confederation of ten Provinces
which are autonomous in their own areas of jurisdiction.*® Powers not expressly
devolved to the Provinces default to the Federal Parliament. There are also three Terri-
tories, all in the north of Canada and with First Nations populations in the majority,
with some devolved powers from the national government exercised by legislative
assemblies. The Province of Quebec has inherited a distinctive civil code tradition
from France, and accordingly is not bound by common law decisions rendered by the
Supreme Court of Canada.

Unlike Australia and the United States, in Canada jurisdiction over criminal law
and the criminal rules of evidence is allocated to the Federal Parliament, with rulings of
the Supreme Court of Canada binding on all lower courts, including those in Quebec.
Canadian criminal law has been entirely codified in the Criminal Code of Canada
since 1898, although the rules of criminal evidence have been only partially codified.
There are two unusual features of Canadian criminal justice which are important for
our analysis. The first is that the Crown has a general right of appeal from acquittals

38 M Freeman The Moral Status of Children—Essays on the Rights of the Child (Martinus Nijhoff
Publishers, The Hague 1997) 279-81.
39 Allocated by the British North America Act 1867, now the Constitution Act 1981.



14 Introduction

on any error of law, which is widely construed. The second is that all offences up to
and including first-degree murder may be tried by trial judges sitting without a jury, at
the accused’s election.®® One advantage for the defence of electing trial by a superior
court judge sitting alone is that the detailed reasons for the verdict greatly expand the
scope for an appeal. The defence may also wish to have a seasoned and case-hardened
trier of fact in trials involving charges which are thought likely to stir the emotions of
jurors. So many of the appellate child abuse cases we discuss were tried by trial judges
sitting alone. Nevertheless the content of the rules of evidence is considered by the
courts on the basis that cases will be heard by lay juries.

Since 1982, the Canadian Charter of Rights and Freedoms has radically changed
substantive and procedural criminal law, as the courts have been given the power to
strike down legislation and common law principles which contravene constitutional
guarantees. The Charter of Rights largely parallels the guarantees of a fair trial under
Articles 5 and 6 of the European Convention on Human Rights, and hence under
the Human Rights Act 1998, as well as the right to security of the person (s 7). In the
Canadian Charter, as in the European Convention, the guarantees are not absolute,
unlike the American Constitution. The potential conflict between fundamental rights
and freedoms is recognized and mediated through s 1, which envisages their reasonable
limitation ‘as prescribed by law’, where this can be ‘demonstrably justified in a free
and democratic society’.!

Over the past decade the Supreme Court of Canada has reformed the rules of
evidence, returning to first principles to evaluate their continuing validity in the
modern criminal and civil trial setting. The Court has decided that if judges have
created problems in the law, then the judiciary cannot abdicate responsibility to
solve them.?> The Court’s determination to take a ‘common sense approach’® to the
evidential problems of child abuse prosecutions has broken the ground for reform
on a much broader basis, such as the abolition of the exclusionary hearsay rule, with
the express objective of admitting all relevant and probative evidence.*® In contrast,
Australian, New Zealand and English*> courts have relied upon Parliament to reform
the common law of evidence. For that reason, the evidence statutes in Canada are
very far from comprehensive, but the jurisprudence is very instructive.

Marriage and divorce falls within federal jurisdiction; however other aspects of
family law such as matrimonial property are governed by the Provinces under their
constitutional jurisdiction for property and civil rights. Child protection statutes
are enacted by the Provincial Legislatures. Tort law falls within provincial juris-
diction; however decisions from the Supreme Court of Canada, while strictly
speaking not binding on Provinces other than the one from which the appeal
originated, are considered to represent the common law across all other Provinces

40 Criminal Code of Canada Part XIX. Juries are required for offences of treason, sedition and the like.

41 Canadian Charter of Rights and Freedoms s 1.

42 Ares v Venner [1970] SCR 608 (SCC); R v Khan [1990] 2 SCR 531 (SCC); R v B(KG) [1993] 1
SCR 740 (SCQC). 43 Rv B(KG) (n 42) 54-55.

44 Ry Khan (n 42); R v Smith [1992] 2 SCR 915 (SCC); R v B(KG) (n 42).

45 Myers v DPP [1965] AC 1001 (HL); R » Kearley [1992] 2 AC 228 (HL).
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except Quebec, in the absence of any provincial statutes which make the decision

distinguishable.

2. Australia

Australia is a federation of six States and one Territory; in addition the federal parlia-
ment has jurisdiction over the Australian Capital Territory. Unlike Canada, in Australia
any jurisdiction which is not expressly allocated by the 1900 Constitution is deemed to
belong to the States. The Australian Capital Territory has its own Legislative Assembly.

The States generally have jurisdiction over justice and criminal law prosecution,
and all offences against children will be tried by the law of the State in which they
were committed. All Australian States have much more comprehensive and detailed
evidence statutes than Canadian jurisdictions. Although the Commonwealth of Aus-
tralia has limited federal criminal law jurisdiction, it initiated the uniform Evidence
Act 1995 which includes provisions relating to child witnesses. The federal model has
now been adopted by New South Wales and Tasmania, although some specific provi-
sions differ in the State versions. Western Australia is currently considering adopting
it. The Commonwealth’s Evidence Act 1995 has also been influential in the legislation
of other Australian States.

There is a very clear demarcation in Australian family law between law-making
which is the responsibility of the Commonwealth and law-making which is the
responsibility of the individual States. The law of the Commonwealth determines
all disputes between family members concerning where a child should live and with
whom he should have contact, whereas the protection of the child by the State is the
responsibility of the individual Australian States. There has been increasing concern
that the wide variation in child protection legislation between States is directly hin-
dering the child protection process and there have been some moves to create a single
Commonwealth child protection statute.*

As in Canada, decisions of the High Court of Australia in areas of State jurisdiction
technically are binding only on the State from which the appeal emanated, but are
nonetheless for practical purposes considered as affecting the law on the point for all
Australian jurisdictions. Australia is the only one of the jurisdictions we study which
does not have a national human rights instrument.

3. New Zealand

New Zealand is a unitary state and so all the jurisdictional issues besetting Canadian,
American and Australian courts are absent. Until 2004 the highest appellate court for
New Zealand was the Privy Council in London, which could grant leave to appeal
from decisions of the New Zealand Court of Appeal. The judges on the Privy Council

46 Discussed in Chapter 2 section E.4.
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are empanelled from the Law Lords. This system ended in 2004 with the creation of
the new Supreme Court of New Zealand. As in Canada, in New Zealand criminal
trials may be conducted by a trial judge sitting without a jury, but in New Zealand
the accused must have the court’s permission, and juries are required for any offence
punishable by a term of life, or 14 years imprisonment or more.*

New Zealand has a Bill of Rights which has proved influential in the development
of criminal, family and tort law. The rights apply only as against the three branches
of government (the legislature, the executive, and the judiciary) or anybody in the
performance of any public function, power or duty greeted by the law. Although
the Bill of Rights has not been constitutionally entrenched, under s 4 the courts
have power to rule that any provision of an enactment which is inconsistent with any
provision of the Bill of Rights is ‘impliedly repealed or revoked’, is invalid or ineffective,
or should not be applied by the courts. Modelled on the European Convention on
Human Rights (ECHR) and the Canadian Charter, the rights guaranteed are subject
to ‘such reasonable limits prescribed by law as can be demonstrably justified in free and
democratic society’ (s 5). The rights guaranteed which are relevant for our discussion
are very similar to those in the ECHR and the Canadian Charter of Rights: the rights
to life (s 8) and freedom from torture or cruel, degrading or disproportionately severe
treatment or punishment (s 9), and to a fair trial in criminal proceedings (s 24).
Section 27 guarantees everyone the right to the observance of the principles of natural
justice by any tribunal or other public authority which has the power to make a
determination in respect of that person’s rights, obligations, or interests protected or
recognized by law, and so this would apply in child protection proceedings. Every
person also has the right to bring civil proceedings against the Crown.

Finally, as discussed further in Chapter 4 section A.1(c), New Zealand is unique
amongst the jurisdictions we study in its almost total replacement of the common law
tort system with its no-fault compensation scheme for ‘accidental’ personal injury,
which has been interpreted as also applying to intentional torts such as battery and
assault committed by child abusers.

4. The United States

Criminal law is generally a matter of State jurisdiction in America, although there
is limited Federal jurisdiction in respect of some offences, such as those commit-
ted across State boundaries or on Indian reservations or by members of the armed
forces. Child abuse prosecutions usually fall within State jurisdiction, so there is a
considerable variation across the 52 American jurisdictions in the procedural and
substantive rules. Laws relating to child abuse, and in particular those applicable to
child witnesses, must pass muster not only under the national Constitution, but also
under the appropriate State Constitution. Thus some protective measures for child
witnesses may be found to be constitutional in some States but not others, making
generalization as to the American experience in protecting child witnesses difficult,

47 Crimes Act 1961 (New Zealand) s 361B.
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and even hazardous. Congress has also legislated in respect of child witnesses in the
Federal Rules of Evidence, which provide a model for State legislatures.

Family law and tort law are also generally within State jurisdiction in the United
States. However, ‘constitutional tort’ actions against State agencies for breach of a
person’s civil rights are tried in the Federal court system.*® However, Congress has had
a very significant influence upon the provision of family and child protection services
in all States, by making federal funding contingent upon States enacting statutes
with specific provisions detailed in the Child Abuse Prevention and Treatment and
Adoption Reform Act,* and so there is a marked degree of uniformity across all States
in this area. Similarly the Federal Rules of Evidence have proved very influential in

State Codes.

5. Scotland

We consider Scottish law primarily in relation to vulnerable witnesses in criminal
trials, which both have been influenced by and influence procedures for vulnerable
witnesses in England. Even before devolution of powers by the Westminster Parliament
to the Scottish Parliament in 1999, Scotland had its own substantive and procedural
criminal law. Criminal trials are tried by juries of 15, and a strict majority of eight
votes is sufficient for a final verdict. In addition to the usual verdicts of ‘guilty’ and ‘not
guilty’, juries may return a verdict of ‘not proven’, which nonetheless does not have
any penal consequences. Even the terminology used in the criminal justice system is
distinctive—for example the prosecutor is called the procurator-fiscal, and barristers
are called advocates. The system of pre-trial discovery, called precognition, permits
the defence to interview all the prosecution witnesses.

These jurisdictions share with England and Wales a common legal heritage in the
adversarial trial model and the creative development of the law through judicial deci-
sions. They offer a rich terrain for exploration of the problems besetting all courts in
the adjudication of child abuse allegations.

48 Discussed in Chapter 4 section E4.
4 Child Abuse Prevention and Treatment and Adoption Reform Act 42 USCA ch 67 §5106a.



