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Observations: Request for an Advisory Opinion on the Climate Emergency and Human Rights

I am a Professor of International Law in New Zealand and a graduate of the Andres Bello Academia
Diplomatica de Chile (1993). | am submitting these observations in my individual and academic
capacity.

This submission makes only one observation in respect of the Request for an Advisory Opinion on the
Climate Emergency and Human Rights. The observation is that duties of prevention entail due regard
for future generations as well as present generations. This is a general point and not exclusively a
matter of children’s rights. Future generations will be adults, too.

The obligation for States to have due regard for future generations’ in the context of preventing
significant harm from climate change is ultimately grounded in the underlying principle applying to
all sovereigns “sic utere tuo ut alienum non laedas” (use your own so as not to harm that of others).

Duties of prevention of environmental harm evolved out of this no-harm principle.? These duties of
prevention of environmental harm have been recognised in the International Court of Justice’s
Nuclear Weapons Advisory Opinion, and on many occasions since.® As the Inter-American Court of
Human Rights has observed, duties of prevention of environmental harm apply to all States in all
national circumstances and at all levels of development.* States’ permanent sovereignty over their
natural resources is coupled with the responsibility and obligation not to cause damage to the
environment of other States or of areas beyond the limits of national jurisdiction.®

Due regard for future generations as an aspect of duties of prevention is consistent with the principle
of inter-generational equity, integral to sustainable development.® The Paris Agreement includes
both a preambular reference to intergenerational equity, and many references to sustainable
development. 7 The United Nations Framework Convention on Climate Change clearly recognises
future generations’ international legal interests in the prevention of anthropogenic climate change.?®

In sum, due diligence requires due regard for future generations, for whom the adverse impacts of
climate change will be manifestly excessive.

This brief urges the Court to make clear that due regard for future generations is required as a core
dimension within duties of prevention, which come to bear directly in the human rights sphere.
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