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with a knife; that he can make a sketch of the place of the burial, but that Einer Pinzón is the one who knows
the exact place; that the valuables and papers of the detained were given to Captain García-García; that this
is the first time that he has testified in a complete forrn; and that he wants to be given a fair hearing and secu
rity for his life and his family. A rough sketch made and signed by the witness is attached to the statement.

51. The Government also submitted the record of the investigations conducted on the Riverandia Farm on
March 11, 1995 by the Criminal Department of the Technical Corps of the National Office of the General
Prosecutor of Bucaramanga. According to this investigatory record a probable area was selected where,
according to an unnamed witness, the rernains of two disappeared persons might be buried; they rnade four
excavations without finding human rernains, and observed that the ground was uníforrnly compact with no
sign of disturbance in many years. The attempt was concluded after measuring the area and photographing
it. Then, on two later occasíons, the Government reported two more unsuccessful attempts to locate these
remains.

52. In the deposition taken by the Colombian Jurist Gabriel Burgos-Mantilla, commissioned by this Court,
and in which the Delegate of the Inter-American Commission, its Attorneys, and the Government representa
tives participated (supra para. 21), Gonzalo Arias-Alturo gave a different version of the details about the mur
der of Isidro Caballero-Delgado and María del Carmen Santana.

53. The Court will now specify the relevant facts that it considers proved:

a) That the Municipality of San Alberto (El Cesar), the place where the events under consideration
occurred, was at that time a zone of intense army, paramilitary and guerrilla activity (specifically the
testimony of Gonzalo Arías-Alturo, Carlos Julio Parra-Rarnírez, Elizabeth Monsalve-Camacho, Armando
Sarmiento-Mantilla, and Juan Salcedo-Lora).

b) Notwithstanding the fact that much of the testimony rendered before thís Tribunal, both at the
public hearing and in Colombia, and in the domestic proceedings conducted in that country differs as
to details about the place and the hour of detention, there exists suffícíent evidence to infer the rea
sonable conclusion that the detention and the disappearance of Isidro Caballero-Delgado and María del
Carmen Santana were carried out by persons who belonged to the Colombian Army and by several
civilians who collaborated with them (testimony of Rosa Delia Valderrama, the minar Sobeida Quintero,
Elida González-Vergel, Javier Páez, and the declarations of Gonzalo Arias-Alturo). The fact that more
than six years have passed, and there has been no news of Isidro Caballero-Delgado and María del
Carmen Santana permits the reasonable conclusion that they are dead,

c) This conclusion is reinforced by data from the criminal action that took place befare the Second
judge of the Public Order of Valledupar for the kidnapping of Isidro Caballero-Delgado and María del
Carmen Santana. In that case, preventive detention was ordered against Gonzalo Pinzón-Fontecha,
Captain Héctor Alirio Farero-Quintero, and Gonzalo Arías-Alturo, as a precaution, because the judge
determined that there were factors that raised the presumption of their responsibility for that crime.
They were later absolved due to insufficient evidence. The criminal action was ordered reopened, how
ever, because of the subsequent statements of Gonzalo Arias-Alturo.

d) Moreover, one must take into consideration other actions before criminal and military courts, in
which those accused and Corporal Norberto Báez-Báez were sentenced for other unlawful acts (aggra
vated robbery, breach of faith, añd íllegally carryíng weapons) which took place one month after the
disappearance of Isidro Caballero-Delgado and María del Carmen Santana. These sentences dernon
strate that the soldiers and civilians named acted in concert to commit crimes. The statements given by
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Captain Forero in that proceeding resulted in hís being subjected to psychiatric examinations and to
treatment in a military hospital for "a paranoid mental disorder of a permanent nature, " according to
the doctor's examination,

e) Finally, in the arder of April 26, 1990 in the Court of military discipline, Captain Forero was ulti
mately discharged from the Colombian Army because,"be did not carry out bis obligation ofcustodian,
as guarantor of tbe lije and personal safety ofItuol citizens, conduct tbat lead to tbe disappearance of
tbose apprebended at tbe bands of military troops ... ", an event which took place one year earlier in
the region next to that in whích the disappearance of Isidro Caballero-Delgaado and María del Carmen
Santa na took place.

t) Conversely, thís Tribunal does not find suffíclent evidence to demonstrate that Isidro Caballero
Delgado and María del Carmen Santana had been subjected to torture or inhumane treatment during
their detention, since that allegation ís based solely on the vague testimony of Elida González-Vergel
and Gonzalo Arias-Alturo and was not confirmed by the statements of the other witnesses.

VII

54. Once it has been established that the detention and disappearance of Isidro Caballero-Delgado and
María del Carmen Santana was carried out by members of the Colombian Army and civilians who acted as
soldiers, it remains to be determined, in accordance with the norms of international law, íf the Government
is responsíble for having violated the Convention.

55. In accordance wíth Artícle 1(1) of the Convention, the States Parties are obligated to respect the ríghts
and freedoms recognízed in the Convention and to ensure their free and full exercise to all persons subject
to their jurisdiction.

56. The Court has interpreted the above-cited Article in the Velásquez Rodríguez and Godínez Cruz Cases
as follows:

Article 1(1) is essential in determining whether a violation of the human rights recognized by the
Conventíon can be imputed to a State Party. In effect, that article charges the States Parties with the fun
damental duty to respect and guarantee the rights recognízed in the Convention, Any impairment of those
rights which can be attributed under the rules of internationallaw to the action or omission of any public
authority constitutes an act imputable to the State, which assumes responsibility in the terms provided by
the Convention. (VelásquezRodríguez, ]udgment of ]uly 29, 1988. Series C No. 4, para. 164; Godínez Cruz
Case, ]udgment of]anuary 20, 1989. Series C No. 5, para. 173.)

According to Article 1(1), any exercise of public power that violates the rights recognized by the Convention
ís illega!. Whenever a State organ, official or public entity viola tes one of those rights, this constitutes a fail
ure of the duty to respect the rights and freedoms set forth in the Convention. CIbid., para. 169 and para.
178, respectívely.)

Thus, in principIe, any violation of rights recognized by the Convention carried out by an act of public
authority or by persons who use their position of authority is imputable to the State. However, this does
not define all the circumstances in whích a State ís obligated to prevent, investigate and punish human
rights violations, nor all the cases in which the State might be found responsible for an infringement of



-153-

those rights. An illegal aet whieh viola tes human rights and whieh is initially not direetly imputable to a
State (for example, beeause it is the aet of a private person or beeause the person responsible has not be en
identified) can lead to international responsibility of the State, not beeause of the aet itself, but because of
the laek of due diligenee to prevent the violatíon or to respond to it as required by the Convention. CIbid.

para 172 and paras. 181-182, respeetively.)

57. In the instant case, Colombia has undertaken a prolonged judicial investigation, not free of defects, to
find and sanction those responsíble for the detention and disappearance of Isidro Caballero-Delgado and
María del Carmen Santana, and those proceedings have not been closed.

58. As the Court held in the cases cited aboye, "[iln certain circumstances, it may be difficult to investigate
acts that violate an indiuidual's rights. The duty to investigate, like the duty to preuent, is not breached merely
beca use the investigation does not produce a satisfactory resulto eVelásquez Rodríguez Case, supra 56, para.
177; Godinez Cruz Case, supra 56, para. 188.) Nevertheless, to fully ensure the rights recognized in the
Convention, it is not sufficient that the Government undertake an investigation and try to sanction those guilty;
rather ir is also necessary that all this Government activity culminate in the reparation of the injured party,
which in this case has not occurred.

59. Therefore, as Colombia has not rernedied the consequences of the víolatíons carried out by its agents,
it has failed to cornply with the duties that the above-cited Article 1(1) of the Convention imposes on it.

60. As to the responsíbílity that could fall to the individuals who have been narned in the testimony
reported aboye, the Court cannot express any opinion because that is the responsibility of the Colombian
authorities. This Tribunal has held: "[als far as concerns the human rigbts protected by the Conuention, the
jurisdiction of the organs established tbereunder refers exclusiuely to iruernational responsibility ofstates and
not to that of indioiduals." (International Responsibility for the Promulgation and Enforcement of Laws in
Violation ofthe Conuention (Arts. 1 and 2 ofthe American Conuentton on Human Rigbts), Advisory Opinion
OC-14/94 of Decernber 9, 1994. Series A No. 14, para. 56.) .

VIII

61. With respect to the violation of other provisions of the Convention which have been imputed to
Colombia, this Court determines the following:

62. The Commission alleges that Colombia has violated Artícle 2 of the Convention. However, this Court
does not find that Colombia lacks the legislative or other measures necessary to give effect to the ríghts and
freedoms ensured by the Convention. Consequently, there is no violation of Article 2.

63. Whereas Colombia's responsíbílíty for the illegal detention and presumed death of Isidro Caballero
Delgado and María del Carmen Santana has been established, violations of their rights to personal liberty and
to life, as ensured by Artícles 7 and 4 of the Convention, are attributable to Colombia.

64. Given the short time that transpíred between the capture of the persons named in this case and their
presumed death, the Court holds that there was no opportunity for the application of the judicial guarantees
contained in Article 8 of the Convention and that, as a result, there is no violation of that Article.

65. Nor does the Court hold that Colombia has violated the ríght to humane treatment ensured by Article



-154-

5 of the Convention, since, in its judgment, there is insufficient proof that those detained were tortured 01' sub
jected to inhumane treatment.

66. As to Artiele 25 of the Convention, which concerns judicial protection, the Court determines that this
Artiele was not violated inasmuch as the writ of habeas corpus filed on behalf of Isidro Caballero-Delgado by
María Nodelia Parra-Rodríguez was processed by the First Superior judge of Bucaramanga. The fact that this
remedy was not successful, because the Commander of the Fifth Brigade of Bucaramanga, the Director of the
Model Prison of Bucaramanga, DAS, and the Judicial Police answered that Isidro Caballero-Delgado was not
to be found in those places, does not constitute a violation of the guarantee of judicial protection.

67. In its final pleading, the Commission requested that the Court "declare that based on the principie of
pacta sunt servanda in accordance with Article 26 of the Vienna Coriuention on the Law of Treaties, the
Gouernment has uiolated Articles 51(2) and 44 ofthe American Conuention read in conjunction with Article
1(1), by deliberately failing to comply with the recommendations made by the Inter-American Commission."
In this respect it is enough to state that this Court, in several judgments and advisory opinions has interpret
ed the meaning of Artieles 50 and 51 of the Convention. Artiele 50 provides for the drafting of a preliminary
report that is transmitted to the State so the State may adopt the proposals and recommendations of the
Convention. The second provision provides that, if within a period of three months, the matter has not been
resolved or submitted for a decision of the Court, the Commission will draw up a final reporto Therefore, if
the matter has been submitted for a decision of the Court, as it has be en in the instant case, there is no author
ity to draw up the second reporto

In the Court's judgment, the term "recommendations" used by the American Convention should be interpret
ed to conform to its ordinary meaning, in accordance with Artiele 31(1) of the Vienna Convention on the Law
of Treaties. For that reason, a recommendation does not have the character of an obligatory judicial decision
for which the failure to comply would generate State responsibility. As there is no evidence in the present
Convention that the parties intended to gíve it a special meaning, Artiele 31(4) of the Vienna Convention is
not applicable. Consequently, the State does not incur international responsibility by not complying with a
recommendation which is not oblígatory. As to Artiele 44 of the American Convention, the Court finds that it
refers to the right to present petitions to the Commission, and that it has no relation to the obligations of the
State.

68. As the Court has found that there has be en a violation of the human ríghts protected by the Convention,
it must rule on the reparation of the consequences of the measure or situation that constituted the violation
of those rights and the payment of fair compensation to the injured party, pursuant to Artiele 63(1) of the
Convention.

69. In the instant case, reparations should consist of the continuation of the judicial proceedings inquiring
into the disappearance of Isidro Caballero-Delgado and María del Carmen Santana and punishment of those
responsible in conformance with Colombian domestic law.

70. As to the costs requested by the Commission, the Court has already stated that:

the Commission eannot demand that expenses ineurred as a result of its own internal work structure be
reimbursed through the assessment of costs. The operation of the human rights organs of the American
system is funded by the Member States by means of their annual eontributions. (Aloeboetoe et al. Case,
Reparations (art. 63(1) oftbe American Conuention 011 Human Rigbts), ]udgment of September 10, 1993.
Series C No. 15, para. 114; Neira Alegria et al. Case, ]udgment of January 19, 1995, Series C No. 20, para.
87.)
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71. With respect to compensation and the reimbursement of the expenses incurred by the relatives of the
victims in their legal actions before the Colombian authorities in relation to this proceeding, the Court holds
that those costs should be charged to the State. As the Court lacks the evidence to allow it to fix the arnount,
the compensation and costs phase is opened.

72. NOW, THEREFORE,

THECOURT

By four votes to one

1. Decides that the Republic of Colombia has violated, to the detriment of Isidro Caballero-Delgado and
María del Carmen Santana the rights to personalliberty and to life contained in Articles 7 and 4, read in con
junction with Artiele 1(1) of the American Convention on Human Rights.

]udge Nieto-Navia dissenting.

By four votes to one

2. Decides that the Republic of Colombia has not violated the right to humane treatment contained in
Article 5 of the American Convention on Human Rights.

]udge Pacheco-Gómez dissenting

Unanimously

3. Decides that the Republic of Colombia has not violated Articles 2, 8, and 25 of the American Convention
on Human Rights, relative to the duty to adopt measures to give effect to the rights and freedoms ensured by
the Convention, right to a fair trial, and the judicial protection of rights.

Unanimously

4. Decides that the Republic of Colombia has nor. violated Artieles 51(2) and 44 of the American
Convention on Human Rights.

Unanimously

5. Decides that the Republic of Colombia is obligated to continue judicial proceedings into the disap
pearance and presumed death of the persons named and to extend punishment in accordance with internal
law.

By four votes to one

6. Decides that the Republic of Colombia is obligated to pay fair compensation to the relatives of the vic
tims and to reimburse the expenses they have incurred in their actions before the Colombian authorities in
relation to these proceedings.

]udge Nieto-Navia dissenting.

By four votes to one
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7. Decides that the manner and amount of the compensation and reirnbursement of the expenses will be
fixed by this Court and for that purpose the corresponding proceeding rernains open.

judge Nieto-Navia dissenting.

Done in Spanish and English, the Spanish text being authentíc. Read at a public hearing at the seat of the
Court in San José, Costa Rica on December 8, 1995.

Héctor Fix-Zarnudio
President

Rafael Nieto-NavíaHernán Salgado-Pe' ntes

~'
Alejandro Montiel-Argüello

Manuel E. Ventura-Robles
Secretary

So ordered,

~
Héctor Fix-Zamudio

President

Manuel E. Ventura-Robles
Secretary



DISSENTING OPINION OF jUDGE NIETO-NAVIA

Although it has not proved that those responsible acted under official orders or that this was a practice of the
Colombian Army and, whereas, from the record one can deduce the opposite (apparently those kidnapping
the victims were dressed as guerrillas, although the difference between a military and a guerrilla uniform is
not cIear; and Captain Forero-Quintero was treated for several months in a military hospital for paranoia result
ing from psychological trauma caused by the assassination at the hands of the guerrillas of several members
of his troop while they were building a highway), the Court has not found ít inappropriate to infer that the
death and disappearance of Isidro Caballero-Delgado and María del Carmen Santana occurred at the hands of
a pararnilitary group in collusion with an official and a sub-official of the Army. The unclersigned juclge under
stands that, according to modern trends in international law, this could constitute an act of the State, which
is not excusecl by the circumstance that those involved coulcl have acted under their own initiative.

The criminal judge who investigatecl those implícated absolved them because the evidence usecl to charge
them was weak and circumstantial. That judgment, which is a model of analysis, makes one think that, per
haps, conclemning the accused would have violated the procedural rights and presumption of innocence
required by Colombian law and the Convention. Except for testimony from the sarne inclividuals, which did
not always coincide with their initial testimony, ancl the testimony of Gonzalo Arías-Alturo, which also do es
not agree with his earlier statements, this Court did not have additional evidence beyond that which was con
sicleree! by that juclge.

However, here, as the Court has statecl (Velásquez Rodríguez Case, ]udgment of ]uly 29, 1988. Series C No. 4,
paras. 134 and 135; Godínez Cruz Case, ]udgment of ]anuary 20, 1989. Series C No. 5, paras. 140 ane! 141),
we are dealing with the assumption of international State responsibility for violation of the Convention and
not a case of criminal responsibility. Consequently, what must be analyzeel is not whether Isidro Caballero
Delgaelo anel María elel Carmen Santana were killeel uneler the circumstances accepteel as a working hypoth
esis by the Court, which would produce criminal responsibility in those implicated, but whether Colombia has
violated the Convention. That is to say, whether conclitions exist uneler which an act which violates a right
recognizecl in the Convention can be attributecl or imputeel to that State, thereby establishing its international
responsibility. (Ibid. para. 160 and para. 169, respectively.) In paragraph 60, the Court cites Aclvisory Opinion
OC-14/94 which fully confírms what I say here. (Iruernauonal Responsibility for the Promulgation and
Bnforcement of Laws in Violation of the Conoention (Arts. 1 and 2 of the American Conuention on Human
Rigbts), Advisory Opinion OC-14/94 of December 9, 1994. Series A No. 14, para. 56.)

In an earlier case, the Court stated that

ArtícIe 1(1) .ís- essential in determining whether a violation of the human rights recognízed by the
Conventíon can be imputed to a State Party. In effeet, that article eharges the States Parties with the fun
damental duty to respect and ensure the rights recognized in the Convention. Any impairment of those
rights, which ean be attributed under the rules of internationaJ law to the actíon or omission of any public
authority eonstitutes an actimputable to the State, whích assurnes responsibility in the terms provided by
the Convention. (velásquez Rodríguez Case, para. 164 and Godínez Cruz Case, para. 173.)

"The rules of internationallaw" towhich the Court refers, are, of course, the principies that regulate the ínter
national responsibility of States in general and the subject:ofhuman ríghts in particular.

The theories of international State responsibility wel1 known to scholars. .These theories have been evolv
ing since the liabilityforfault theory of Grotius, in which the psychological elements peculiar to human beings
are attributed to the State. This theory resultecl from the identification of the State wíth its ruler, which was in
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vogue at that time. Then there carne the causal liability tbeory, in which the acts which generate responsibíli
ty must not only be illicit but also attributable to the State. The rish tbeory, according to which the relationship
of causality between the illicit act and the act of State would be sufficient to generate State responsibility is
passed over. The codifications of the International Law Commission do not accept this last thesis. They require
imputability as a precondition to the attribution of internation al State responsibility.

In endorsing human rights treaties, States have not reached the stage of accepting that the mere relationship
of causality between the act of the State and the violation of the right protected generates international respon
sibility. For that reason, the analysis of the instant case cannot be separated from the content of these rights
and from the duties assumed by the States under Articles 1(1) and 2 of the Convention, as they have been
interpreted by this Court when dealing with the application of its ínternatíonal jurisdiction.

It is obvious that certain protected rights are closely linked to the act of the State and cannot be violated except
by the State. For example, the promulgation of a law that conflicts with the duties assumed by the State on
accepting the Convention is an act of State that violates the Convention, since only States can promulgate laws.
But even under this hypothesis, as the Court has already stated, the sole promulgation of a law does not pro
duce international responsibility, rather it must be implemented and it must affect "tbe protected rigbts and
freedoms ofspecific indioiduals. " (International Responsibility For tbe Promulgation and Enforcement ofLaws
in Violation of tbe Convention, cf. para. 58(1).)

The Court has held, in interpreting Article 1(1) of the Convention, that

lwlhat is decisive is whether a violation of the rights recognized by the Convention has occurred with the
support or the acquiescence of the government, or whether the State has allowed the act to take place with
out takíng measures to prevent it or to punish those responsible. Thus, the Court's task ís to determine
whether the violation is the result of a State's failure to fulfill its duty to respect and guarantee those rights,
as required by Article 1(1) of the Convention. (Velásquez Rodríguez Case, cf. para. 173 and Godínez Cruz

Case, d. para. 183). The State, [the Court addedl has a legal duty to take reasonable steps to prevent human
rights violations and to use the means at its disposal to carry out a serious investigation of violations com
mitted within its jurisdiction, to identify those responsible, to impose the appropriate punishment and to
ensure the victim adequate compensation. (Ibid. para. 174 and para. 184, respectively.)

The word "reasonable" qualifies the duty of prevention and was explained by the Court when it stated that,
"wbile tbe State is obligated to preuent buman rigbts abuses, the existence ofa particular uiolation does not, in
itself, prove the failure to take preuentiue measures." (Ibid. para. 175 and para. 185, respectively.) It is not
enough that there be a violation to say that the State failed to prevent it. To interpret the Convention in this
manner obviously goes farther than what the States accepted on subscribing to it, because it would ímply that
it is sufficient that the act of State whích violates a protected right be present for the State to have to answer
for it. This would signify, neither more nor less, that the protective organs, the Commission and the Court,
are intrusive, unless their function is limited to pronouncing judgment on whether the act took place. It would
also signify that international protection is not subsidiary to domestic protection but that, conversely, it oper
ates automatically. Neither of these two suppositions is true under the American Convention.

For that reason "Itlbis duty to prevent includes al! those means ofa legal, political, administratiue and cultural
nature thatpromote the protection ofhuman rigbts and ensure that any violations are considered and treated
as illegal acts, which, as such, may lead to the punisbment of those responsible and the obligation to indemni
fy the victimsfordamages." (Ibid.)

The record of this case does not prove that "reasonable" steps to prevent acts of this nature, do not exist, or
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if they do exist, that they have not been taken. Conversely, the record gives the impression that the event
under consideration was probably due to an official who later was shown to suffer from mental disturbances,
which is surely beyond existing contingent measures of protection.

The duties of the State are not limited to prevention but also include investigation of the facts so that "(¡Ji tbe
State apparatus acts in sucb a way tbat tbe uiolation goes unpurusbed and tbe uictim'sfull enjoyrnent of sucb
rights is not restored as soon as possible, tbe State bas failed to comply uiitb its duty to ensure tbe free and full
exercise of tbose rigbts to the persons toitbin its jurisdiction."(Ibid. para. 176 and para. 187, respectively.) The
Court has stated that

[iln certain circumstances, it may be difficult to investigate acts that violate an individual's rights. The duty
to investigate, like the duty to prevent, is not breached merely because the investigation does not produce
a satisfactory result. Nevertheless, it must be undertaken in a serious manner and not as a mere formaHty
preordained to be ineffective. An investigation must have an objective and be assumed by the State as its
own legal duty, not as a step taken by private interests that depends upon the initiative of the victim or his
familyor upon their offer of proof, without an effective search for the truth by the government. This is true
regardless of what agent is eventually found responsible for the violation. Where the acts of private parties
that violate the Convention are not seriously investigated, those parties are aided in a sense by the gov
ernment, thereby making the State responsíble on the international plane.Ubid para. 177 and para. 188
respectively.)

In this case, the Government submitted to the Court copies of more than one thousand pages of records of
investigations, now reopened based on the testimony of Gonzalo Arias-Alturo, which are precisely what have
allowed this Court to infer that the violation of human rights was committed at the hands of those persons
implicated and discussed therein.

Based on these documents, the internal procedures have included the following:

a. Writ of habeas corpus:

Was interposed on February 10, 1989, before the First Superior Court of Bucaramanga by María Nodelia
Parra, companion of Caballero-Delgado. On that same date and after having obtained information "in
the institutions and organizations of the State where a person can be detained for several causes," the
judge concluded that Caballero was not deprived of his liberty by institutions of the State. Moreover,
according to the judge, a writ of habeas corpus should be interposed before the criminal judge of the
closest municipality, in accordance with the Code of Criminal Procedure. The petitioner, therefore,
should have resorted to another authority such as the Regional or General Office of the Public
Prosecutor of the Nation. Nevertheless, the judge himself sent all the documentation to the Office of
the Public Prosecutor for action. (p. 392, Penal Statute I)

b. Investigatiori In the Iower crirniriál court ofjüstiee:

On March 2, 1989, in view of the oral complaint ofMaría Nodelia-Parra, a criminal proceeding was
opened before the Second MobileCourt ofCriminallnvestigation, although therewa.s no party direct
ly accused at that time. In in line-upswhich took placecm July 12, 1989and April4, 1990, Javier Páez,
one of the alleged witnesses to the disappearance of Caballero-Delgado and Santana, identified Luis
Gonzalo Pinzón-Fontecha, who healready knew as theyvvere natives of the same region. He also
identified Gonzalo Arías-Alturo after initially confusing him with someone else. Both of these men had
be en captured together with Captain Forero-Quintero and Sergeant Báez for assaulting several gas sta
tions and highway toll booths.
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The Second Court of Public Order of Valledupar rendered a court order for the investigation of the
crime on August 1, 1989. Considering that Plnzón-Fontecha had been captured in another case with
Captain Héctor Alirio Forero-Quintero, Corporal Second-Class Norberto Báez-Báez, and Gonzalo Arias
Alturo, the Court linked them with the disappearance of Isidro Caballero-Delgado and rendered an
order of detention against all of them except Norberto Báez-Báez.

By decisions of September 11 and September 20, 1990, all those implicated in this proceeding were
absolved and their immediate freedom was ordered. The case was closed on October 3, 1990.

On March 12, 1992, the criminal investigatíon was reopened, this time against Carlos Julio Pinzón
Fontecha, who had been accused by his brother, Gonzalo Pínzón-Fontecha, in an unsworn statement
made on October 17, 1989. According to information in the file, Carlos Julio Pinzón-Fontecha had died
on May 29, 1989.

On November 4, 1994, the complainant requested that the case be reopened based on testimony ren
dered before the Public Prosecutor's Delegate for the Military Forces by an offícíal of the General
Prosecutor of the Nation, Doctor Ricardo Vargas-López. He reported that, as part of an investigation he
conducted as Chief of the Investigation Section, he interviewed Gonzalo Arías-Alturo, who told him
facts which incríminated hírn and others in the commíssion of the crimes of the kidnapping and dis
appearance of Isidro Caballero-Delgado and María del Carmen Santana. The Regional Prosecutor's
Offíce, which is in charge of the investigation, rendered an order of detention on May 19, 1995 against
Gonzalo Arias-Alturo, It abstained from íssuíng an order against the others who were implícated. The
Court continued gathering evidence and in so doing made a new attempt to find the bodies at the site
described by Arias-Alturo, That attempt was also unsuccessful.

c. Military Criminal Process

On February 27, 1989, preliminary proceedings of inquíry before 26th Court of Military Criminal
Investígations were initiated to determine those responsible for kidnapping Isidro Caballero-Delgado
and María del Carmen Santana. This investigation was ínítiated under orders from Lieutenant Colonel
Diego Velandia, Commander of the Santander Infantry Battalion, because of the publication of news
paper articles which "directly and in a general manner accuse soldiers o/ the Morrinson Base o/bauing
apprehended Isidro Caballero-Delgado and María del Carmen Santana on February 7, 1989 in the
District o/ Guaduas. They remain disappeared"

As part of this investigation, personnel from the base who were in service on the day of the events,
were questioned. Several inspections were also conducted to determine if, on February 7, 1989, oper
ations by a troop from the Morrison Base had been ordered and executed. María Nodelia Parra was
summoned to render sworn testimony about the events investigated, but she did not appear. Theyalso
requested and added to the file those documents relating to ínvestígatíons completed by the Office of
Criminal Investigation of Valledupar and the Municipal Representative of San Alberto.

On june 6, 1989, the 26th Court mentioned above, decíded to suspend the preliminary investigation
ínto the dísappearance of Caballero-Delgado and Santana and to close the proceedings provisionally,
without prejudice, so that if a person were later accused it could continue the investigation.

One cannot attribute to the Republic of Colombia negligence or indolence in the investigation, Moreover, the
fact that those implicated have been absolved in the first proceeding does not signify that there is "collusion"
between them and the Public Power given that the rules that criminal judges must apply require that doubts
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be resolved in favor of the accused. Nor has it been demonstrated that the judges were not indepenclent.

***

Except in reference to the duty to rnake reparations, this judgment of the Court lacks legal analysis proving
that the Republic of Colombia violated the Convention. That is to say that the Court has made apure and sim
ple application of the risle tbeory which goes beyond not only what the States accepted on giving their con
sent to the Convention but also the previously cited case law of the Court.

The duty to rnake reparations is not autonomous in either the domestic or the international order. That is to
say, to impose reparations it is first necessary to demonstrate a violation of the Convention. The Court has
already stated in the Velásquez Rodríguez and Godínez Cruz Cases that "[t]heState has a legal duty to take rea
sonable steps to preuent ... to carry out a serious inuestigation ... to identify those responsible, to impose tbe
appropriate punisbment and to ensure the uictim adequate compensatiori" CIbid., para. 174 and para. 184,
respectively.) This sequence is not accidental.

Therefore, there cannot be a violation of the Convention due to the failure to make reparation, unless that
reparation arises from an injury due to another violation. Artiele 630) of the Convention recognizes it in this
way and provides that:

1. 11' the Court fínds that there has been a violation 01' a right or free don: protected by this
Convention, the Court shall rule that the injured party be ensured the enjoyment 01' his right or freedom
that was violated. It shall also rule, if appropriate, that the consequences 01' the measure or situatíon that
constituted the breach 01' such right or freedom be remedied and that fair compensation be paid to the
injured party.

The reasoning of the Court on the subject of reparations is even weaker as it continues. Paragraph 69 of this
]uclgment states that 'fi]n tbe instant case reparations should consist of the continuation of tbe judicial pro
ceedings for the clarification ofthe disappearance ofIsidro Caballero-Delgado and María del Carmen Santana
and punisbrnent in conformance untb Colombian domestic law, fI which it then orders in the Resolutions of
the Court. Interpreted strictly, one must conelude that the Court charges the Colombian Government with
violation of the Convention because the internal proceedings have not yet been coneluded, even though, as
the Court itself sets forth (paragraph 58 of this ]udgment) in citing its earlier case law, the duty to investigate
is a means ancl not an end. In this ]udgment, the Court has not imputed to Colombia a violation of the artí
eles that provide for the fair administration of justice.

***

As sound rules of interpretation require, legal norms in treaties should be interpreted in such a way that they
have an effect, and not so that they have none. In criminallaw, if a person is killed by a dagger it is obvious
that he was also the victim of lesions. However, the crime that was committed is murder, and no judge will
interpret the norms in such a way that the dead person was the victim of "murder and lesions." lt is the same
in the matter of violations of human rights. The Commission do es not appear to understand this point, because
it cIaims a series of violations which are connected but absorbed in others, so that they can not be duly sus
tained. The Court cannot fall into the same error.

This is not to say that in the matter of human rights, several violations can not be committed simultaneously
or successively, as in the Velásquez Rodríguez and Godínez Cruz Cases, in which the Court held proved pro
longed detention without benefit of law with presumed torture before death, The instant case, nevertheless,
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does not present the same situation. Accarding to the recards, the two persons were apparently detained at
about 7:00 pm and killed befare midnight, so that, although it is true that the proceedings in Colombia were
for kidnapping, here what is being dealt with is the violation of the ríght to Jife (Artiele 4), since the Court did
not find proof of torture. In the Gangaram Panday Case, the Court found that "it {¡s1 impossible to establish the
responsibility ofthe State in the terms described above because, among other things, the Court is fixing respon
sibi!ity for illega! detention by inference but not because it has been proved that the detention uias indeed ille
ga! or arbitrary or that the detainee toas tortured," (Gangaram Panday Case, ]udgment of ]anuary 21, 1994.
Series C No. 16, para. 62.) If the earlier case law of the Court is of value, the Tribunal should be consistent
with it.

For the aboye reasons 1 dissent, respectfully but firmly, from the conelusions of the Court stated in resoluto
ry part 1 and in those resolutions that derive therefrom.

Rafael Nieto-Navia

Manuel Ventura-Robles
Secretary



DISSENTING OPINION OF ]UDGE MAXIMO PACHECO-GOMEZ

For the following reasons, I dissent from the majority opinion with respect to resolutory pan 2 of the judg
ment, in which the Court decided that the Republic of Colombia has not violated the Right to Humane
Treatment of Isidro Caballero-Delgado and María del Carmen Santana:

1. Article 5 of the American Convention on Human Rights establishes that

1. Every person has the right to have his physical, mental, and moral integrity respected.

2. No person shall be subjected to torture or to cruel, inhuman, or degrading punishment or treatment.
All persons deprived of their liberty shall be treated with respect for the inherent dignity of the human per

son.

2. The statements of witnesses Elida González and Gonzalo Arias-Altura have convincingly shown that
Isidro Caballero-Delgado and María del Carmen Santana were not treated with the respect owed to their dig
nity as human beings.

3. For these reasons I believe that the Republic of Colombia has violateel, to the detriment of Isidro
Caballero-Delgado and María elel Carmen Santana, the right to humane treatment as guaranteed by Article 5
of the American Convention on Human Rights.

Máximo Pacheco-Gómez
Judge

Manuel E. Ventura-Robles
Secretary



APPENDIX XVIII

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

january 12, 1995

Dear Mr. Secretary:

1 have the honor to submit to you 10 copies of the complaint, with their respective annexes, submit
ted by the Inter-American Commission on Human Rights to the Inter-Ameriean Court of Human Rights against
the Peruvian Government, in regards to Case Nº 11.154 concerning María Elena Loayza-Tamayo.

The Commission has designated Dr. Osear Luján Fappiano as its Delegate and Dr. Eclith Márquez,
Executive Secretary, and Dr. Domingo E. Aeevedo, Special Advisor, to act as its Attorneys.

The Commission has clesignatecl the following professionals, who at the same time represent the plain
tiff before the Commission as petitioners, as Assistants: Dr. Juan Méndez, Dr. José Miguel Vivaneo, Dr. Carolina
Loayza, Dr. Viviana Krstieevic, Dr. Verónica Gómez and Dr. Ariel Dulitzky.

1 take this opportunity to renew the assuranees of my highest esteem.

Edith Márquez-Rodríguez
Executive Secretary

Dr. Manuel E. Ventura
Secretary
Inter-American Court of Human Rights
San José, Costa Rica



APPENDIX XIX

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

january 12, 1995

Dear Mr. Secretary:

1 ha ve the honar to submit to you 10 copies of the complaint, with their respective annexes, subrnit
ted by the Inter-American Commission on Human Rights to the Inter-American Court of Human Rights against
the Peruvian Government, in regards to Case Nº 10.733 concerning Ernesto Rafael Castillo-Páez.

The Commission has designated Dr. Patrick Robinson to as its Delegate and Dr. Edith Márquez,
Executive Secretary, and Dr. Domingo E. Acevedo, Special Advisar, to act as its Attorneys.

The Commission has designated the following professionals, who at the same time represent the plain
tiff befare the Commission as petitioners, as Assistants: Dr. Juan Méndez, Dr. José Miguel Vivanco, Dr. Ronald
Gamarra, Dr. Kathia Salazar, Dr. Viviana Krsticevic, Dr. Verónica Gómez and Dr. Arie! Dulitzky.

1 take this opportunity to renew the assurances of my highest esteem.

Edith Márquez-Rodríguez
Executive Secretary

Dr. Manuel E. Ventura
Secretary
Inter-American Court of Human Rights
San José, Costa Rica



APPENDIXXX

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

january 18, 1995

Mr Secretary:

1 have the honor of transmitting ten copies of the complaint submitted by the Inter-Amerícan
Commission on Human Rights before the Inter-American Court of Human Rights against the State of
Guatemala concerning the case of Ana Elizabeth Paniagua-Morales, et al. (Case 10.154). Ten copies of the
exhibits referred to in the brief are also enclosed.

The Commission is presently submitting one copy of the 15 volume case file prepared by the
Guatemalan judiciary during the investigation of the "panel blanca" Case. Additionally, we are submitting one
copy of the documents listed under the heading "reports" in the summary of evidence.. These documents are
also submitted as evidence in this case. They are, however, extremely voluminous. We respectfully suggest
therefore, in the interests of economy both for the Court and the Commission, that the Court arrange to have
any necessary copies of these documents made, and the Commission will reimburse the costs. Alternatively,
upon notice from the Court, the Commission will arrange to make and ship the additional copies.

Please note that the judicial case file prepared by the Government was transmitted to the Commission
with a number of pages missing, and with a number of pages out of order.

Professor Claudio Grossman will act as the Commission's Delegate in thís case. The Commission's
Attorneys are: Edith Márquez-Rodríguez, Executive Secretary; David J. Padilla, Assístant Executive Secretary;
Elizabeth Abí-Mershed, Secretariat Attorney and Osvaldo Kreimer, Secretariat Attorney. The following have
been appointed as assistants to the Commission, after having served as legal counsel to the original claimants:
Attorney Mark Martel, Attorneys Viviana Krsticevic, Ariel Dulitsky, ancl Marcela Matamoros on behalf of the
Center for justice and International Law (CEJIL), and Attorneys Juan E. Méndez and José Miguel Vivanco for
Human Rights Watch/Americas.

1 take this opportunity to express my highest regards.

Edith Márquez-Rodríguez
Executive Secretary

Dr. Manuel E. Ventura
Secretary
Inter-American Court of Human Rights
San José, Costa Rica



APPENDIX XXI

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

May 29, 1995

Dear Mr. Secretary:

On the instructions of the Inter-American Commission on Human Rights I am pleased to send you 10
copies of the complaint submitted by this Commíssion to the Inter-American Court of Human Rights against
the State of Argentina regarding the events that occurred on April 28, 1990, the date that Adolfo Garrido and
Raúl Baigorria were detained by the Provincial Police of Mendoza. There whereabouts are unknown since that
date. These events led to the submission of Case Nº 11.009.

Pursuant to the provisions of Article 26 of the Rules of Procedure of the Court I am including the
Cornmission's Report Nº 26/94, to which Article 50 of the American Convention on Human Rights refers.

The Inter-American Commission has decided to designate Professor Michael Reisman to act as its
Delegate and that he will be advised by David Padilla, Deputy Executive Secretary, and Isabel Ricupero, an
attorney of the Secretariat. Additionally the Commission designated Juan Méndez and José Miguel Vivanco of
Human Rights Watch/Americas, Viviana Krsticevic and Ariel Dulitzky for the Center for justice and
International Law (CEJIL), Martín Abregú for the Center for Legal and Social Studies of Buenos Aires (C.E.L.S.)
and Diego Lavado and Carlos Varela-Alvarez of the Mendozan Law Firm Lavado-Varela Alvarez, as Assistants.

Please process the included complaint for consideration in accordance with the provisions of the
American Convention, keeping this Commission informed about the measures and decisions adopted, at its
official address: 1889 F Street, 8th fl., Washington, D.C., 20006, United States of America. Ir is relevant to
point out that the following persons are petitioners in this case: the Center for justíce and International Law
(CEJIL), Mr. Esteban Garrido, Diego Jorge Lavado and Carlos Varela-Alvarez, whose address for these purposes
is at Calle Montevideo 127, 5 piso, of. 4ta, c.P. 5500, Mendoza, Argentina, I take this opportunity to renew the
assurances of my highest esteem.

Edith Márquez-Rodríguez
Executive Secretary

Dr. Manuel Ventura-Robles, Secretary
Inter-American Court of Human Rights
Apartado 6906-1000
San José, Costa Rica



APPENDIX XXII

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

August 3, 1995

Dear Mr. Secretary:

1 have the honor to submit to you 10 copies of the complaint, with their respective annexes, submit
ted by the Inter-American Commission on Human Rights to the Inter-American Court of Human Rights against
the Republic of Guatemala, in regards to Case Nº 11.219 concerning Nicholas Chapman Blake.

The Commission has decided to designate Professor Claudio Grossman and Ambassador John
Donaldson as its Delegates and that they will be advised by Dr. Edith Márquez, Executive Secretary; Dr. David
J. Padilla, Deputy Executive Secretary; and Dr. Domingo E. Acevedo, Legal Advisor.

In conformity with that established in Article 22(2) of the Rules of Procedure of the Court, the
Commission has also designated the following professionals, who at the same time represent the victim's farn
ily, as Assistants: janelle M. Diller, Margarita Gutiérrez, Joanne M. Hoeper, Felipe González, Diego Rodríguez,
Arturo González and A. James Vázquez-Azpiri.

1 take this opportunity to renew the assurances of my highest esteem.

Edith Márquez-Rodríguez
Executive Secretary

Lic. Manuel E. Ventura
Secretary
Inter-American Court of Human Rights
San José, Costa Rica



APPENDIX XXIII

INTER-AMEIDCAN COMMISSION ON HUMAN IDGHTS

December 22, 1995

Dear Mr. Secretary:

1 have the honor to submit a copy of the application, presented by the Inter-American Commission on
Human Rights to the Inter-American Court of Human Rights against the Republic of Ecuador, in regards to
Case Nº 11.273, concerning Rafael Iván Suárez-Rosero. Additionally, allow me to inform you that ten copies
of the application and its respective annexes have been sent by certified mail, today.

The Commission has decided to designate Dr. Leo Valladares as its Delegate and will be assisted by Dr.
David]. Padilla, Deputy Executive Secretary, and Elizabeth H. Abi-Mershed, attorney of the Secretariat.

In conformity with that establishecl in Article 22(2) of the Rules of Proceclure of the Court, the
Commission will also be assisted by the following attorneys, who represent the victim's family: Alejandro
Ponce-Villacís, William Clark Harrel, Richard Wilson and Karen Musalo.

In accordance with that established in Article 26(1) of the Rules of Procedure of the Inter-American
Court, modified and approved on july 16, 1993, this application is submitted in English, one of the working
languages of the Court. The Commission will submit the Spanish translation within 45 days.

1 take this opportunity to renew the assurances of my highest esteem.

Domingo E. Acevedo
Legal Adviser in charge of the

Executive Secretariat

Lic. Manuel E. Ventura-Robles
Secretary
Inter-American Court of Human Rights
San José, Costa Rica



APPENDIX XXIV

STATUS OF RATIFICATIONS AND ACCESSIONS

AMERICAN CONVENTION ON HUMAN RIGHTS
"PACT OF SAN JOSE, COSTA RICA"

Signed at San José, Costa Rica, on November 22, 1969,
at the Inter-Amerícan Specialized Conference on Human Rights

ENTRY INTO FORCE:

DEPOSITORY:

TEXT:

UN REGISTRATION:

Signatory
Countries

Argentina
Barbados
Bolivia
Brazil
Chile
Colombia
Costa Rica
Dominica
Dominican Rep.
Ecuador
El Salvador
Grenada
Guatemala
Haiti
Honduras
Jamaica
Mexico
Nicaragua
Panama
Paraguay

18 july 1978, in accordance with Article 74(2) of the Convention

OAS General Secretariat (Original instrument and ratifications)

OAS Treaty Series, No. 36

27 August 1979, No. 17955

Date of Deposit of Date of Acceptance
Date of Instrument of Ratifl- of the jurtsdíctíon

Signature catíon or Adherence of the Court

ü2/II/84 ü5/IX/84 ü5/IX/84
2ü/VI/78 27/XI/82

19/VIl179 27/VII/93
25/IX/92

22/XI/69 21/VIlI/9ü 21/VIIl/9ü
22/XI/69 31/VIl173 21/VI/85
22/XI/69 ü8/IVl7ü ü2/VIl/8ü

1ü/VI/93
ü7/IX/77 19/IV178
22/XI/69 28/X1I/77 24/VII/84
22/XI/69 23/VI178 06/VI/95
14/VIl/78 18/V1I178
22/XI/69 25/V178 09/IlI/87

27/IX/77
22/XI/69 08/IX/77 ü9/IX/81
16/IX/77 07/VIlI/78

03/IV/82
22/XI/69 25/IX179 12/II/91
22/XI/69 22/VI/78 09/V/9ü
22/XI/69 24/VIlI/89 26/IlI/93



-178-

Date of Deposlt of Date of Acceptance
Sígnatory Date of Instrument of Ratifi- of the Jurisdktion
Countríes Signature catíon 01' Adherence of the Court

Peru 27/VII/77 28/VII178 21/I/81
Surínarne 12/XI/87 12/XI/87
Trinídad and Tobago 29/V/91 29/V/91
United States ül/VI/77
Uruguay 22/XI/69 19/IVl85 19/IV/85
Venezuela 22/XI/69 ü9/VIII/77 24/VI/81
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ADDITIONAL PROTOCOL TO THE AMERICAN CONVENTION
ON HUMAN RIGHTS IN THE AlmA OF ECONOMIC

SOCIAL, AND CULTURAL RIGHTS
"PROTOCOL OF SAN SALVADOR"

Signed at San Salvador, El Salvador, on November 17, 1988,
at the Eighteenth Regular Session of the General Assembly

EN1'RY INTO FORCE:

DEPOSITORY:

TEXT:

UN REGISTRATION:

When eleven States have deposited their respective instrument of ratifica
tion or accession

OAS General Secretariat (Original instrument and ratifications)

OAS Treaty Series, No. 69.

SIGNATORY
COUNTRIES

Argentina
Bolivia
Costa Rica
Dominican Rep.
Ecuador
El Salvador
Guatemala
Haiti
Mexico
Nicaragua
Panama
Peru
Suriname
Uruguay
Venezuela

DATEOF
SIGNATURE

17/XI/88
171XI/88
17/XI!88
17/XI/88
171XI/88
17/X1/88
17/X1/88
17!XI!88
17/X1/88
171XI/88
17/X1/88
171XI/8S

171XI/88
27/I!89

DATE OF DEPOSIT OF
INS1'RUMENT OF RATIFI
CATION OR ADHERENCE

25/III/93

18/I1/93
ü4/VI/95
1ü/VII/9ü
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PROTOCOL TO THE AMERICAN CONVENllON
ON HUMAN RIGHTS TO ABOUSH

THE DEATH PENALTY

Signed at Asunción, Paraguay, on]une 8, 1990,
at the Twentieth Regular Session of the

General Assembly

ENTRY INTO FORCE: For the States which ratify or adhere to it, upon the deposit of the respec
tive instrument of ratificatíon or accession

DEPOSITORY: OAS General Secretariat (Original instrument and ratífícatíons)

TEXT: OAS, Treaty Series, No. 73

UN REGISTRAllON:

28/V1II/91

04/IV/94

o6/X/93

DATE OF DEPOSIT OF
INSTRUMENT OF RATIFI
CAllON OR ADHRENCE

SIGNATORY DATEOF
COUNTRIES SIGNATURE

Brazil 07/VI/94

Costa Rica 28/X/91

Ecuador 27/VIII/90

Nicaragua 30/VlII/90

Panama 26/X1/90

Uruguay 02/X/90

Venezuela 25/IX/90


