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The judges serve for a term o f s i x years. They are e1ected by a n
abso1ute majority vote of the States Par t i.es to tbe Convention. The e1ec­
tion is by secret ballot {n a General Assembly of the Organization.

In accordance with the terms of its Statute, t he Inter-American Court
oí Human Rights ia an autonomous judicial institution 'l'tiIhich has its seat in
San José, Costa Rica and 'l'tiIhos@ purpose is the application and interpretation
of the American Convention on auman Rights.

t

r. ORIGIN, STRUCTURE AND COMPETENCE OF !HE COURT

ion of theA.

!he Inter-American Court of Human Rights was brought into being by the
entry into force o f the American Convent i on on Human Ri.gh t s (Pact of San
.Ios é , Costa Rica), 'l'tiIhich occurr ed on Ju1y 18, 1978 upon the de pos i t o f the
eleventh i.ns t rument; o f r a t i f i ca t i.on by a member s t a t e o f the Orga n i aa t i.on ,
!he Convention had been drafted at the Specialized Inter-American Conference
on Human Rights, 'l'tiIhich t ook place Novembe r 7-22, 1969 in San José, Costa
Ríca.

The two or'gans prov i.ded for under Ar t i c l e 33 of the Pa c t are the
Inter-American Commi.s s i on on Human Rigb t s and the Inter-American Cour t oí
Human Ri.ght s , They have compe t ence on mat t e r s r e La t i.ng t o the fulfillment
of the commitments made by the States Parties to the Convention.

The Court cons í s t s o f seven judges , na t i.ona l s o f the member states of
the Or gan i.za t i.on o f American States, 'l'tiIho ac t in a n individual capacity and
are elected from among "jurists of the highest moral authority and of recog­
nized compe t ence in the field o f human r i.gb t s , 'l'tiIho pos s e s s the quali f i ca­
t í.ons required for the exercise o f the bighest judicial func t i ons in con­
formity witb tbe Law o f tbe s t a t e s o f 'l'tiIhicb they are na t í.ona Ls or the state
that proposes them as candidates." (Article 52 of the convention).

Upon entry into force of the Convention and pursuant to its Artic1e 81,
tbe Secretary General of tbe Organization requested the States Parties to
the Convention to nomi na t e candidates for the pos i t i.on of judge of the
Court. In ac cordance wí t h Article 53 of the Convention, eacb State Pa r t y
may propose up to three candidates.



The jud
as sumes o f f i ce
t e rm o Howev e r ,

auccessors 01" to
ute).

t e rm r un s f r om .Ja nuarv
uut il December 31 o f the
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cases that are atill

o f t he ye a r 1,0 ...m
ye ar in ...m j ch he completes 11 i s
unt í l toe Lns t a l La t i on o f t he i r

<Article 5 of the Stat-

Electiou of judges takes place, iusofar as p08sible, at the OAS Gener­
al Ass emb l y Lmmed i.a t.eLy prior t o the expi r a t i.on o f the t e rm o f the jud ges ,
In the caSe of vacancies on the Court caused by death, permanent disability,
resignation 01" dismissal, an election is held at the next General Assembly.
(Ar t i c l e 6).

In order t o preserve 8 quor'um o f the Cour t , Lnt er i.m judge s may be
appoiuted by the States Parties. <Article 6.3).

In the event that one of the judges called upon to hear a case ia the
na t í ona l o f one o f the St.a t es Par t i.e s to the case, ehe other Sta t es Par t i es
to the caSe may appoint an ad hoc judge. If none of the States Parties to a
case is represented on the Court": each may appo í.nt an ad hoc jud ge . <Art i-
ele 10). ------

The judges are at the disposal of the Court and, pursuant to the Rules
o f Pr o.cedure , meet in two regular s es s i ons ayear and in spec i a l ae s s i ons
~en convoked by t he Pr es í.dent 01" a t tbe reques t o f a ma j or i t y o f the
judges. Although the judgea are not required ta reside at the seat of the
Cour t , t he Pr ee í.deut r'ende'r s bis serv i ce s 00 a permauent; bas í s , (Article 16
of the StatlJte and Artic1es 11 and 12 of tbe Rules of Procedure).

!he Pr-e s í.deut; and Vice Pr e ai.dent; are e l ec t ed by t he judges for a
period of two ye8rs and tbey may be reelected. <Article 12 of the Statute).

There ia a permanent commission composed of the President, Vice Presi­
dent; and a judge named by the Pr-esident • The Cour t may appo i nt othe r com­
missions for apecia! matters. (Article 6 of the Rules of Procedure).

The Secretariat o f tbe Court func t i ons unde r t he di r ec t i on o f the Sec­
retary, ~o i8 elected by the Court.

!he Court ls composed of the followiog judges, in order of precedence:

Pedro A. Nikken (Venezuela), President
Th oma s Buergentha I (Uni t ed States), Vice Pr e s ident
Buntley Eugene Munroe <Jamaica)
Máximo Cisneros Sáocbez (Peru)
Carlos Roberto Reina (Honduras)
Rodolfo Piza Escalante (Costa Rica)
Rafael Nieto Navia <Colombia)



The Secretary of the Court
tary i8 Lic~ Manuel E. Ventura.

Mr. Charles Moyer sud the Deputy Secre-

D. tence of the Court

The American Convention confe r s two d i.s t i.nc t func t i ons on t he Ln t e r>­
American Court o f Human Ri.gh t s , One i nvo Ive s the power to ad jud i ca t e dis~

putes relating to charges that a State Party has violated the Convention. In
performing this function~ the Court exercises its so-ca11ed cootentious
jur í sd i c t í on, lo add i t i on; the Cour t a l s o has power t o interpret the Con-:
vent i on and ce r t a i n other human r i.gh t s treaties in proceedings in ~ich i t
Ls not ca l Led upon to adjudica te a spe c i f i,c dispute. Th i.s Ls t he Court's
advisory jurisdiction.

The c onte nt i.ou s jur i.s d i c t i.on of the Court í s spe I Led out in Ar t i c l e 62
of the Convention~ ~ich reads as fo1lows~

1. A State Pa r t y may , upon depositing í t s í ns t rument o f
ratification or adher ence to this Convention, or a t any subs e'­
quent t ime , declare that it recognizes as b i.nd i ng í pso fac t o ,
and not requiring special agreement , the jurisdictioñ--o-r the
Court on a1l matters relating to the interpretation or app1ica­
tion of this Convention.

2. Such dec1aration may be made unconditiona11y, on the
cond i t i on of r eci.proc í tv , for a specified pe r i.od , cr for spe­
cific cases. It aha11 be presented to the Secretary General of
the Organization, ~o sh a l l t r ansmi t copies thereof to the
other memb er sta tes o f the Organization a nd t o the Secre t.ary of
the Court.

3. The jurisdiction o f the Court sha11 compr i s e a11 cases
concerning the interpretation and app1ication of the prOV1S10ns
of this Convention that are submitted to it, pl'ovided that the
s t a t e s parties to the case recognize or b ave r-ecogn i.zed such
j ur i s d í c t i on , whether by specia1 decLar a t i.on pur suant; to the
pl'eceding pal'agl'aphs, ol' by specia1 agl'eement.

As these pl'ovisions indicate, a State Party does not subject itself to
the content i ous j ur i s d i c t í.on o f the Cour t by ratifying the convent i on, Iri-:
s t e ad , the Cour t acquires that jur i sd í c t i.on with r egar d t o the state on l y
~en it has fi1ed the specia1dec1aration referred to in paragraphs 1 and 2
of Ar t i c Le 62 or conc Luded the spe c i a l agreement mentioned in paragr aph 3.
The specia1 dec1aration may be made when a state ratifies the Convention or
at any time thereafter¡ it may a1so be made for a specific case or a series



of cases. But s i nce the s t a t e s par t are free t o a the Cour t 0

jur i s d i c t a t any time in a case or in general, a case ne ed no t

be rejected í ps o f a c t o when 3"""'1'>1" .. "1""'" has no t p rev i ou s l y b een , as
it possibfé-to~1ñ;1te the state concerned to do so for that case.

A case may a l s o be re fe r r-ed t o the Cour t by spe c i a I agre emen t , In
spe ak i ng o f th e spe c i a l agr eernent , Ar t i c Le 62.3 doe s no t Lnd i.ca t e who may
conc l ude such an agreemerrt , Th í s Ls an Ls sue t ha t mIl h av e t o be resolved
by the Cour t ,

In prov i d i ng that "on l y t he Sca ce s Pa r t i.e s and the Commi e s i on sh a I I
h av e the right to submi t a case to the Cour t , Ii Ar t i c l,e 61. 1 doe s no t give
priva te par t i e s standing to Lns t i t.u te pr oceed i.ng s , 'Ih u s , a n individual who
has fi led a comp l a i.ut with the Commi.s s i.on carmo t br í ng t h a t case to the
Cour t , Th i s Ls not; t o s a y that a case ar i s i.ng out of a n individual com-:
plaint cannot get to the Cou1't; it may be 1'efe1'1'ed to it by the Commission
or a State Party, but not by the individual complainant.

'Ihe Conv ent i.on , in Ar t i c l e 63.1, cont.a i.ns the fo11owing s t i pu l a t i on
relating to the judgments that the Court may 1'ende1':

l. If the Court finds that the1'e has been a violation of a
1'ight 01' f1'eedom p1'otected by this Conventioo, the Cou1't
sha11 rule that the injured party be ensured the en joy­
ment of h i s r i.ght or freedom t ha t was v i o La t ed , It
8ha11 a l so rule, if appr'opr i.a t e , that the ccns equence s
of the measure or s í cua t i on that cons t i t u t.ed t he bre ach
of such right or freedom be remedied and that fair com­
pensatioo be paid to the inju1'ed pa1'ty.

This provision indicates that the Court must decide Whether there has
be en a bre ach o f t he Conven t i.on and , if so, What r i.ght s the Ln jured par t y
sb oul d be ac corded , Moreover, the Court may a l s o determine the s t ep s that
should be takeo to remedy the breach aod the amount of damages to which the
injured patty is eotitled.

Paragraph 2 of Article 68 of the Convention exclusively coocerns com­
pensatory damages. It provides that the "part of a judgment that stipu1ates
compensato1'Y damages may be executed io the couotry conceroed in accordaoce
with domes tic procedure govern i.ng the e xe cu t i.on o f judgments against the
s t a te ,"

In add i t i on to regular judgmen t s , the Cour t a Ls o has the power to
grant what might be described as temporary iojunctions. !he power is spelled
out in Article 63.2 of the Convention, which reads as follows:

lo cases o f extreme gr av i.ty and urgency , and When ne ce s s a ry t o
avoid irreparable damage to persoos, the Court sha11 adopt such



provisional mea sure s as i t deems pe r t i.nen t ma t t e r s it has
un del' coosideratioo With respect to él case oot yet ~UVU!'L~ted

to the Court, it may act at the requeat of the Commiasioo.

This ext raord i nat-y r emedy Ls ava i.Lab Le i n t wo d i s t i nc t c i rcums t a nc e s z
the first consists oí cases pending before the Court and the second involves
complaints be i.ng dea Lt wi t h by che Commis s i on t ha t h av e not yet bee n re~

ferred to the Court for adjudication.

In the f í r s t ca t e go r y of cases, the r e ques t for the t emporar y injunc~

t i on can be made a t any time dur i.ng t h e proceed i ng s be f ore t h e Oour t , in­
c l ud i.ng s i.mu l t.a neous l y with the filing of t he case. Of cour se , be for e the
r eques t ed relief may be granted , the Cour t mus t determine Lf i t has the
necessary jurisdictioo.

The judgment rendered by the Cour t in any dispute submitted t o it is
"final and not; sub j e c t to appea1." Moreover, the "States Par t i e s to t h e
Convention undertake to comply with the judgment of the Court in any case to
lNhich they are par t í.e s ;" (Articles 67 and 68 of the Convention).

Enforcements of judgments of the Court are ultimately for the General
As sembl y o f the Organization. 'Ihe Cour t submí.t s a report on i t s work to
e ach regular se s s i on o f the As semb Ly , spe c i fy i ng t he cases in lNhich a state
has not comp l i.ed with th e judgments and mak i ng anypertinent recommenda­
tions. (Article 65 of the Convention).

The jurisdiction of the Inter-American Court of Human Rights to render
adv í sory op i.ní.ons is set forthin Article 64 of the Convention, lNhich r e ad s
as fo Ll.ows r

1. The member s t a t e s of the Organization may consult the
Court regarding the interpretation of t h i s Convention 01' o f
other treatiea conce1'ning the protection of human rights in the
American s tates. with in their spher es of compe t ence , the 01'­
gana listed in Chap t e r X of the Char t e r of the Or-gan i.z a t i on of
American States, as amended by the Protocol o f Buenos Aires,
may in like manner consult the Court.

2. The Cour t , at the r eques t o f a member state of the 01'­
gan i.z a t i.on , may provide that state with op i n i.on s regarding the
compatibility o f any of its domes t i,c La vs with the aforesaid
international instrumento

Standing to request an advisory opinion from the Court is not limited
to the Statea Pa r t i e s to the Convention; instead, any OAS Member State may
ask for it as well as al1 OAS organs , Lnc l ud í ng the Inter-American Commis-



sioo 00 Human R s, spe ized bodies such as the Inter~America Commis~

s i on of Women and th e In t er e-ámer i can Ins t i t ute of Children, ví t h i n t he i r
f i.el ds of compe t enc e , Second l y , t he adv í s ory ne e d no t de a I only
wi t h the Lnte rpre t a t í on o f the Conv en t i on; i t may a l s o be f ounde d 00 a
r e ques t for an interpreta t ion of a ny o t her t re a ty uconceroiog t he pr o t e c t ion
of human rights in the American states."

As to the meaning and scope of this phrase, the Court, in response to
a request of the Government of Peru, was of the opinion:

"Firstly:

Secoodly:

By unanimous vote, that the advisory jurisdiction
o f the Cou r t can be e xe r c i.s ed , in gene r al, wi t h
r e ga rd t o any pr-ov i s i.on dealing with t he pr-o t e c-:
t í on o f human r i.gh t s se t forth in any Lnte r na­
t i ona l t re a ty applicable in the American Sta t e s ,
regardless o f whether it be bilateral 01" multi­
lateral, whatever be the principal purpose of
such a treaty, and whether 01" not non-Member
States of the inter-American system are 01" have a
right to become parties thereto.

By. unanimous vote, that, for specific reasons
explained in a duly motivated decision, the Court
may decline to comply with a request for an advi­
sory op i.n i on if i.t couc Lude s t h a t , due t o the
special c i rcums ta nce s o f a particular case, t o
grant; the r eques t would exceed the Lí.mí t s of the
Cour t ' s a dv i s ory jur i.s d i c t i on for the fol1owing
r ea s on s , inter alía: be cause the issues r a i s ed
deal mainly--;ith-1nternational obligations as­
sumed by a non-Amer í.can State 01' with the s t ru c­
ture or operatíon of international organs 01"

bod í e s outside the inter-American system; o r
because g r ant i ng the request might h av e the ef­
fect of al t er i.ng 01' weakening the sys tem es t ab-:
1 ished by the Convent ion in. a manner detrimenta 1
t o the individual human be i ng ;!'

(¡/A Court H.R., "O'tber Tre a t i.e s" Subject t o the Advisory Jurisdiction
of the Court (Art.64 American Convention 0'0 Human Rights), Advisory Opinion
OC-l/82 of Septembel' 24, 1982. Series A No. 1).

The Court' s adv i.s ory jurisdiction power enh ance s t h e Organization' s
c apac i t y t o de a L with comp l ex legal issues ar Ls í.ng under the Conve n t i.on ,
Its advisol'Y jul'isdiction therefore extends to the political organs of the
DAS in de a l í.ng wí t h disputes involving human rights Ls sue s ,



Fioally, Artide 64.2 permita DAS Member Sta t e s t o s eek <In o pi n i on
f r orn the Court 00 t he e x t en t t o wh t he domestic La ws are compatible
with the Cooveotion or with sny other "American" human rights treaty.

Under t h e pr ov í s i.on, th jur d i c t i on a l s o ext ends to pend i ng le
latíon. Resort to this provision could contribute very significantly to the
uniform application of the Convention by national tribunals.

In the period covered by this report, two Sta tes Parties, Ecuador and
Argentina, recognized as binding the jurisdiction of the Court on all
mat t e r s relating to the Lnterp re t a t i.on and app Li ca t i on o f the Corrven t i.on ,
(Ardc1e 62.1 o f the Oonvent i on}, A total oí s i x States Par-t i.e s h ave now
recognized the jurisdiction of the Court. Tbey are Costa Rica, Perú,
Venezuela, Honduras, Ecuador and Argentina.

It should be pointed out that, according to the provlslons of Article
62, any State Party to the Conveut i.on may accept th e jurisdiction of t h e
Court in a specific case without r ecogn í.a i ng it for a11 cases. Cases may
a l so be submitted to the Court by spec i.a l agreement between States Pa r t i e s
to the Convention.

Atable showi.ng ' t he status of r-a t i f í.ca t i ons o f the American Convention
may be found at the end of this reporto (Appendix IV).

Tbe presentation of the budget of the Court is regulated by Article 72
of the American Convent í on which s t a t es that "the Court shall draw up its
own budget and submi t it for approv a l to the General Assemb1y through the
General Secretariat. The 1atter may not introduce any ch a nge s in i t ;" Pur>­
suant to Artic1e 26 of its Statute, the Court administers its own budget.

The General Assemb1y of the O'rga n i.za t i on , at its Tbirteenth Regular
Ses s i.on , approved a budget for the Court of $305,800 for each of the ye ar s
of the b i enrri um 1984-85, thus maintaining the Court at its 1983 fund i.ng
l eve L,

The Court has c l os e institutiona1 ties with its sister organ of the
American Convent i.on , the Inter-American Commission on Human Ri.gh t s , These
tieshave been solidified by a series of meetings between members of the two
bodies. The Court a1so maintains cooperative re1ations with other DAS bodies
working in the are a of human r í.ght s , such as the Inter-American Commission



o f Womeo a nd t he Ln t e r e-Ameri c a n .Ju r Lca l Commi t t e e , It has e s t a b l i ah ed

e spe c i a l l y s t r ong t wi t h t he Cour t o f Human Ri gh t s , lfJhich 'l&18S

e s t ab l i.sh ed by the Counc i I o f Eur ope and exe r c i s es tunc t i ons wi t h i n the
f r amewor'k o f t ha t Orgau t i on le to t h os e o f the In t er e-Ame r i ca n
Court. The Court also maintains relations with the pertinent bodies of the
United Nations such as the Commission and Committee on Human Rights and the
Office of t he High Comnri s s i oner for Refu gees ,

II. ACTIVITIES OF THE COURT

The Cour t h eLd its Ninth Regular Ses s i on September 1-9, 1983 at its
seat in San Jos~. All of tbe judges attended tbis meeting.

During tbis session the Court drafted an advisory opinion on the
interpretation of the last sentence of Artic1e 4(2) of the American Conven­
t i on on Human Rights t ha t de a l s with the app l i.ca t i.on o f tbe death penalty,
Whicb had been submitted by the Inter-American Commissioo 00 Human Rights.

The Cour t "las of the op i.n i on that "the Conven t i on i mposes an ab s ol ute
pr oh ibit i.on 00 tbe ex t ens i.on o f the death penalty, and t ha t , cons equen t Ly ,
the Government of a State Party caooot apply the death penalty to crimes for
whLch such a penalty "las no t prev i ous Ly prov i ded for unde r its domes t i c
h\-l." It was al s o of t he opí.n i on t ha t "a r e serva t í on r es t r í c t ed by its ovn
wordiog to Article 4(4) of the Cooventioo does not allow the Government of a
State Party to extend by subsequent 1egis1atioo the application of the death
peua l t y t o crimes for lfJhicb this penalty was no t prev i.ous l y provided fo r ,"

The Cour t delivered this op í n i on , tbe text o f which can be fou nd in
Appendix 1, at a pub1ic readiog that took place on September 9, 1983.

With rnspe cc to t he r eques t for so adv i s ory op i n i on pre s en t ed by tbe
Government of Costa Rica regardiog the compatibi1ity of proposed amendments
to the oatura1ization provisions of its Coostitution with the American
Conventioo, tbe Court held a public hearing on September 7, 1983 at ~ich it
he ar-d the v í.ews o f the f o l.'lowi.ng Costa Rí.cans ; Francisco Sáeuz Meza, Pr e s i-:
den t of tbe Suprame Electoral Tribunal; Carlos José Guci.ér r ez , Minister o f
.Jus t i.ce ; Guillermo Malavassi, Deputy o f the Legislative Assembly; Rafael
Villegas, Director of the Civil Registry; aod Luis Vare la, representing the
Uoíversity oí Costa Rica Law School.

01.1 September 9, 1983, io a ceremony that took place in tbe Mioístry of
Pore í.gn Af f a i.r s , the President o f Costa Rica, Luis Alberto Monge, s i gne d
ioto l.av the He adquar t.er s' Agre emen t that sets for t h , i.n t er a l i.a , the privi-
leges aud immuoities oí the Court aod its judges. ----- ----



Dur i.ng t h i s s es s i on t he Cour t adopt ed a final r es ol u t i on on the case
In tbe Matter of Gallardo t aL, 'Ibis case had been pr esented to
t he Cour t by t he Cover nmen t oí Costa~R[ca i n 1981 a nd h ad been subs equen t l y
for earde d t o the In t e r r-Ame r i can Commi.s s i on by the Cour t i n él de c i s i on t ake n
on November 13) 1982. The r e s oLut i.on can be found Ln Append i.x Ir of th
reporto

!he Court also heard a report by the Executive Director oí the Inter­
American Institute of Human Rights on the activities oí the Institute.

!he Cour t was r-epre s ented a t the Thirteenth Regular Ses s i.on o f the
General Assembly of the Organ í.aa t i.on , held November 14-18, 1983 t n
Washington, by its Permanent Commission.

President Nikken, in his report on the activities of the Court for the
year 1983 to the Commission on Juridical and Political Matters of the Assem­
bly, placed particular emphasis on the advisory opinion Restrictions on the
Death Penalty, ~ich had been rendered in September of that year. The text
of this Advisory Opinion can be found in Appendix 1 of this reporto

In its Resolution on the Annual Report of the Court (AG/RES.656
XIII-0/83), the Assembly resolved ~

l. To express the appreciation of the Organization of Amer­
ican States for the work ac compl i.shed by the Inter-American
Court of Human Rights as reflected in its Annual Report.

2. To urge a11 the member states of the OAS to ratify or
accede to the American Convention on Human Rights.

3. To exp r es s its bope that all of the states that are
parties to the American Convention on Human Rights will recog­
nize the binding jurisdiction of the Court.

4. To express its trust that the measures required in order
for the Court to comply fully with the functions attributed to
it by the Convention wil1 contirtue to be adopted.

The Assembly appr oved the budget o f the Court for a b í enn i um 1984-85.
It "las de c i ded t o ma i n t a i n the Court at i t s 1983 level of fund i.ng , that í s
$305,800 per year.



The General Assembly also requested that the Caurt present its obser~

vations and recommendations on the Preliminary Draft Additional Protocol to
t he American Convention on Human Ri.ght s , Th e Draft Pr o t oco l dea l s vi t h
economic, social snd cultural rights.

C. Tenth ar Session of the Court

This session of the Court was held January 9-20, 1984 at ita seat in
San José. All o f the judge s a t t ended excep t .Judge Munroe, who was excus ed
due to prior commitments.

Th í.s meeting was ded i.ca t ed t o the dr a f t í.ng o f the adv i s ory op i n i on
r-eque s t ed by the Government o f Costa Rica, unde r Art i.c Le 64 (2) o f t he Amer­
ican Conveotioo, 00 the compatibility of proposed amendmeots to the oatural­
izatioo provisioos of its Constitutioo with the Americao Cooveotioo.

On this matter , tbe Court was of tbe opi.n i.on i

As regards Article 20 of tbe Conveotion,

By five votes to one

That tbe proposed amendment to tbe Constitutioo, which is the
subject of this request for an advisory opinion, does not af­
fect the right to nat í.ona l í t y guaranteed by Article 20 of the
Convent i.on ,

As regards Articles 24 and 17(4) of the Convention,

By unaoimous vote

That the prov i s i on s t i.pul a t i.ng preferential treatmeot io the
acqu i.s i t í.on of Costa Rican na t i onal ity through natural izat ion,
which favor a Central Amer i.cans , Ib ero-Amer i cans and Spa n i.ard s
over other a l i ens , does not constitute d í.ec r í.m í na t i.on cont r ary
to the Convention.

By five votes to one

That it does not constitute discrimination contrary to the Con­
vention to gr ant; such preferential treatment on1y to those who
are Central Americans, Ibero-Americans and Spaniards by birth.
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By votes to one

That the further requirements added by Artic1e 15 of the
propasad amendmerrt for th e ac qu i s i t i on o f Costa Rj.ce n
nationa1ity t hrough natural t i.on do not as such cons t i t u t e
d i.sc r i.nri.nati.on cont r a ry t o t h e Convent i on ,

By uoaoimous vote

'Ih a t the prov i.s i on s t i.pu l a t i.ng pre fe r e nt i a l t rea tment in cases
o f na tur s l í.aat i on app l í.cab Le t o mar r i age con t a i ne d i n Ar t i c l e
14(4) of the pr opos ed amendmerrt , which fav or s on l y one o f the
spous e e , do e s cons t i t ute d i sc r ímí.na t i.on incompatible with
Articles 17(4) snd 24 of the Convention.

Dissenting~

Judge Buergenthal with regsrd to point 3.
Judge piza Escalante with regard to points 1 and 4.

This optm cn , the fu l I text of which can be found in Appendix 111 o f
this r epor t , was delivered a t a pub l í c reading on January 19, 1984. After
t he r e ad í.ng , the publ ic wás invited t o t he unveiling o f a por t r a i t of Sim6n
Bolívar, a gift of the Goveroment of Venezuela in commemoration oE the 200th
anniveraarv of the birth o f the Liberat.or. On this occa s i on , Ambassador
Aquiles Cer t ad , representing the Government o f Venezuela, and Judge Nieto
8poke.

The judges of the Court a t t ended a meeting o f the Counc.i I o f the
1nter-American Institute of Human Rights at which time Héctor Gros Espiell
(Uruguay) wa8 named the new Executive Director. 1nasmuch as he will not be
able to aS8ume office until March of 1985, Sonia Picado, former Dean of the
University of Costa Rica Law School, was named interim Director.
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THE COURT~

composed as above,

gives the following Advisory Opinion;

1. The Inter-American Commi s s i on on Human Ri.ghc s (here i.na f t e r "the Com­
mí ss í.on"}, by telex da t ed April 15, 1983, communi ca t ed í t s de c i s i.on to
submit to the Inter-American Court of Human Rights (hereinafter "the Court")
a request for an advisory opinion on the interpretation of the last sentence
of Article 4(2) of the American Convention 00 Human Rights (hereinaiter "the
Convention"). The text o f the r eques t was received in the Secr e t ar i a t o f
the Court on April 25, 1983.

2. By notes dated April 27 aod May 12, 1983 the Secretariat, acting pur­
suant to Ar t i.c l e 52 of the Rules o f Procedure of the Court (her-e i na f t e r "the
Rules of Procedure'"}, requested written ob s erva t i ons on the d i f fe r en t mat­
ters involved in the instant proceeding from the Member States of the Orgao­
Lza t i on of American States (here ina f t e r "the OAS") as well as, through the
Secretary General, f r om the organa referred t o Ln Chapter X o f the Charter
of the OAS that might have an interest in the matter.

3. The President o f the Court fixed July 1, 1983 as the dead I i.ne for the
submission of written observations or other relevant documents.

4. Responses to the Secretariat I s commurri ca t i ons wer e received from the
followiog States: Colombia, Costa Rica, Dominican Republic, Ecuador, El
Salvador, and Guatemala. In add i t i on , the following OAS organs responded:
the Pe rmanent; Counc i l , the General Secretariat and the Inter-American Juri­
d i ca l Committee. A majority of the responses included substantive observa­
tions on the issues raised in the request. Even though the obs e rva t i ons
submitted by the Governments of Costa Rica, Ecuador and El Salvador were
received in the Secretariat a f t e r the deadl i.ne fixed by the Pre s ident, the
Court decided to consider them and to include them in the file of the case,
given the purpose that these observations have in advisory proceedings.

5. Furthermore, the following organizations submitted their points of
view on the request as ami.c í, cur i ae , the Interoational Human Rights Law
Group & the Washington· o11Tc-e 'Oñ--La-tin America; the Lawyers Committee for
International Human Ri.ght s & the Amer i.ca s Watch Committee; and the Institute



f or Human Rí ght s of t he Lo t er na t 1
ve r s i.t y oí Denver Col Lege o f La w & che Urban
Rights of the University oí Cincinnati College oí Law.

t
los t itu te

t he Uni~

for Human

6. A pub l i c bear i ng wa s s e t f or Tues day , July 26,1983, t o enab l e t he
Cou r t; t o hear , dur i ng its Th i rd Spe c i a l Ses s i on , the oral argumenta oí the
Member St.a t e s and the organs of the OAS be a r í ng on the adv i.sory op i n i on
reques t and on t he ob j ec t i ons t o the Cour t I s jur i.s d i c t i on filed by t he
Government of Guatemala.

7. At t he pub Li,c hear i.ng , the Cour t heard f r om tbe following represen-
t at ive s s

For tbe Inter-American Commission on Human Rigbts:
Luis Demetrio Tinoco Castro, De1egate and First Vice President
Marco Gerardo Monroy Cabra, De1egate and Ex-President,

For Guatemala:
Edgar Sarceffo Morgan,

Mario Marroquín Nájera,

Agent and Vice-Minister of Foreign
Af f a i.r s
Adviser and Director General of tbe
Ministry of Foreign Affairs,

For Costa Rica:
Carlos José Guti~rrez,

Manuel Preer Jiménez,
Agent and Minister of Ju s t í ce
Adviser and Procurator of tbe Republic

1

) STATEMENT OF THE ISSUES

8. Invoking Article 64(1) of tbe Convention, tbe Commission requested tbe
Cour t , in communications o f April 15 and 25, 1983, to r ender an adv i s ory
op i n i on on tbe following ques t i.ons re1ating to tbe interpretation o f Ar t i c Le
4 of the Convention:

1) Maya government app Ly tbe de a t h penalty for cr i.mes fo r
which the domes tic Legi s La t i on dí.d no t prov i de such pun i shmerit
at the time the American Corrven t i.on on Human Rights entered
into force for said state?



2) May a govel'nment g 00 the baaia al' a reservatioo ta
Ar t i c l e 4(4) o f th e Conv ent i.on made a t th e time al'
ratification, adop t sub sequent to t he en t ry iota force al' the
Converrt i on a Lav Lmpos i ng tb e death penalty f or c r i mes no t

Subject to this saoction at the momeot al' ratification?

Article 4 of the Convention reads as follows~

1. Every pe r s on has the r i ght to h av e h í.s 1He r e s pe c t e d ,
This right sh a Tl be pr o t.ec t ed by Law and , in general, f r om t h e
momeot of conception. No one shal1 be arbitrarily deprived of
h i.s Li fe ,

2. lo couut r i es that have not; ab o l Lsh ed t he death penalty,
it may be impoaed ooly for the moat serious crimes aod pursuant
to a fioal judgmeot reodered by a competeot court aod in
ac cor'dance with a I aw eatablishing such pun i shment , enacted
prior to the commí.s s i.on o f the c r i me, The app Lica t i.on o f such
punishment shall not be extended to crimes to ~ich it does not
presently apply.

3. The dea t h penalty sh a Ll, not be reestablished t n states
that have abolished it.

4. In no case shall capital punishment be inflicted for
political offenses or related common crimes.

5. Capital pun i shment; sha11 not be í.mpos ed upon pe r s ons who,
at the time the crime was committed, were under 18 years of age
o'r ove r 70 years of age; nor shall í t be ap pl i.ed to pregnant
women.

6. Every per s on condemned to death shall have the r i.ght to
apply for amnes t y , pa rdon , or commutation of s entence , which
may be granted in a11 cases. Capital punishment sh a l I not be
imposed ~ile such a petition is pending decision by the
competent authority.

í.t s exp l.ana t i on o f the cons í.der a t i ons grv i.ng r i s e to the r eques t ,
the Commission informed the Court of the existence of certain differences of
op i ni.on between it and the Government o f Guatemala concerning the
interpretation o f the last sentence of Ar t i.c l,e 4(2) of theConvention as
well as on the effect and scope of Guatemala' s r e s erva t i.on to the fourth
paragraph of that ar t i.c Ie , That reservation reads as fo11ows:



Th e Goveroment o f the o f Guacemal ~ r a t i the
Conv en t en Human R t s , s Sao .Ios é , Cos ta Rica,

of November of 1969, making a reservat with re to
4 o f the same , as t he Cons t i t ut ion of

Guatemala, in its Article 54, on1y excludes
of tb e death ,1'01 1 s , bu t no t; c ommon

ated to poi ieal

'lbe spe c í fj,c legal probLem presen ced by t he Conri s s i.on i s whether a r eaerva­
tíon dratted in tbe aforementioned terma can be invoked by a State Pal'ty to
pe rmi t it t o í.rapoe e the de a th penalty for t o which such penalty d i d
no t app Iy a t the time of Lts r a t í f Lca t i on of t he Conv en t i.on , Tha t; í e , in

Lcul ar-, whether t.hi,s a Ll.ega t i.on can be i nvoked , as the Goveroment o f
Guatemala did before the Commission, in order to justify the application of
tne death penalty to common crimea connected with political crimes to which
that penalty did not previously apply. During the public hearing, the Dele­
gatea of the Comnri sa í.on s ta t ed tha t t he probIem tha t had ar i s en with r e speo t;

to Guatemala's reservatioo had be en referred to the Court as an example in
order to highlight the underlying legal problem.

11. In a telex addressed to the Presideot of the Court by the Minister of
Foreign Affairs oí Guatemala, ~ich was received 00 April 19, 1983, the Go­
vernment of Guatemala requested the Court to decline tú render the requested
op i.n i on , The spec í fic gr ounds upon which the Gover nmeut ba sed its pl ea are
atated as fol10ws:

Toe Government of Guatemala respectfully requests the Honorable
Inter-American Court of Human Rights to decline to render the advisory
op i n i on r'equea ced by the Commi.s s i.ori, s i.nce even if Ar t i.cl e 64 o f the
Oonv ent i.on empowars rhe Comnris s i.on , in general t e rms , t o conau l t the
Court on the interpretation of the Convention, the tact is that
Article 62(3) ot the Convention itself clearly states that~

The jurisdiction ot the Court shal1 comprise 8111 cases
cúocerning the interpretation .;lod applieation ot the prOv¡s¡ons
of this Conventioo that are submitted to it, provided Chat the
Sta t es Par t i.es t;o the case r ecogn i ae or hav e r ecogn i.aed such
j.ur i s di.c t i on , whether by spec i.al de c l ara t i.on pur suant t o the
preceding paragraphs, Or by a special agreement.
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S'ince Guatemala has not de c l ar ed , e í t he r up on de pos i t i ng ita
instrument of r a t i f i ca t i on o f t he Ccnv en t i.on al' a t a ny sub aeque o t

time, tb a t it r-ecog n izes as b i nd i ng , o f ac t o , a nd no t r equ i r i ng
apecía1 agreement, the sdiction o the-~C;urt on al1 matters
re1ating to the interpretation of the Convention, as provided in
Article 62(1), it is obvious that the Court must decline to render the
advisory opinion requested by the Commission for lack oE jurisdiction.

12. Following the receipt of this telex, the President oí the Court, after
consulting the Permanent Commission and acting in accordance with the Rules
o f Procedure , d i re c t.ed that the request oí the Commi.s s i on as well as t he
submissions of the Government of Guatemala regarding the jurisdiction of the
Court be forwarded to the DAS Member States and DAS organs, inviting them to
submit to the Court their views on the relevant issues.

13. By telex da t ed May 18, 1983, the Government o f Guatemala challenged
the legality of this decision, claiming that the Permanent Commission shou1d
have ru1ed the Commission's request inadmissible or, at the very least, that
it should have separated the proceedings for dealing with the jurisdictional
objections filed by Guatemala f r om the cons Ldera t i.on o f the mer i t s , a nd that
it should have decided the former as a pre1iminary question.

14. The President of the Court responded to the aforementioned com­
mun i ca t í on by informing the Government of Guatemala that both he and the
Permanent Commission lacked the power to dismiss requests for advisory
opinions and that only the Plenary Court was competent to rule on the issues
r a i s ed by Guatemala. The President fur t her po í.nt.ed out t.ha t the de c i s i on
r e l a t i.ng t o the manner in which Guatemala' s objection t o the Cour t ' s jur i a­
diction should be dealt with was ~lso reviewable by the latter.

II

PRDCEDURAL MATTERS

15. The instant reques t r a í.s.es a number of pr ocedura L í s sues that sh ou l d
be disposed of at the outset. Given the claim of the Government of Guate­
mala that the Permanent Commission did not accept Guatemala's views regard­
Lng var i ous pt-oce dur a I poi.n t s , the Court needs to cons i.de r the role that the
Permanent Commission performs.



16, Ar t i.c l e 6 o f the Cou r t l s Rules of Procedure pr ov t ha t "th Pe rma>
ne n t Commi.s s i on i s compos ed of the Pre s i.dent , Vice President and a t h i r d

named the President, nle Permanent Commission assists and advises
the Pr e s t in the exe r c i s e o f h func t Ii This pr ov i s i on i nd i cate
t ha t the Pe rmauen t Comnri s s ion is an adv i.s ory body , As such , it Lac k s the
powe r to rule on the jur i s d i c t i.on o f the Cour t and , in general, on t he
admissibility of contentious cases or requests for adv ory oplnlon
submi.t t.e d t o the Cour t by the Sta t e s o'r organs r e fe r-r ed t o in Ar t í c l es 62
and 64 of the Convention.

17. Furthermore, Ar t i c l e 44( 1) o f the Rules of Pr oce du r e declares t ha t

"the judgments , adv i.s ory op i n i.ons , and the interlocutory de c i s i ons t ha t put
an end to a case or pr'oceed í.ng's , sh a l I be decided by the Cour t s " Dec i s i.ou s
of this type must be adopted by the Court in p1enary, that is to 8ay, by the
Court duly coovoked and s i t t i ng in conformity with the quor um requirements
Laí.d down in Article 56 o f the Conven t i on , which pr ov i de s that "five judges
sh a Ll cons t i.tu t e a quor um f or t he t r ansac c i.on oí business by the Cour t ;" It
fo l l ovs f r om these s t i pul.s t i ons tba c the Pe rmanen t Comm i s s i.on Lacked the
powe r to.act on Guaternala's p l e a that i t d i smi s s the Comi s s i.ons t s adv i.s ory
opioion request.

18. !he Court concludes that both the Presideot and the Permaneot
Commiss ion ac t ed with in the s cope o f tb e í r authority when they t r ansmi.t t e d
Guaternala's ob j ec t i.ons to the Member States a nd DAS orga ns entitled to
participa te in adv í s ory proceedi.ng s before the Cour t , lo doing so, they
acted in conformity with the general guidelioes established by the Court for
the hand l ing of advisory opi.n i.ons and the pr ov i s i ons of Ar t i c l es 6( 1) and
44(2) of the Rules of Procedure.

19. This conclusion does not suffice, however, to dismiss Guatemala's con­
tention that ita jur i.s d i c t i.ona L ob j e c t i.ons should no t have been j o i.ned to
the merits of the Commissioo's request. In addressing the latter issue, the
Cour t notes tbat Article 25(2) of its Statute, adopted by the DAS General
Assembly, reads as follows:

The Rules o f Procedure may delegate to the President or to
Committees of the Court authority to carry out certain parts of
the legal proceedings with the exception of issuing final
rulings or advisory op i.n i ons , Rul i.ng s or de c i.s i ona í.s sued by
the President or the Committees of the Court that are not
purely pr-o cedur a I in na ture may be appealed before the full
Court.



Th i s pr ov i.s i on pe rmi t s a ch a l Lenge t o any de e s , be they those o f the
President or of t he Pe rma nen t; Comnri s s ,"that are not pu r e l y pr-ocedural in
na ture ;" Re ga rd l es s o f 'i t s a pp I Lcab í l t o the t ant proceed i ng s , t h
Cour t will examine t he ma t t e r motu , b e caus e the i s sue i t r a i s e s 1,8

one that has not been previously~~- upon by th Court and because it 18

like1y to arise io the future.

20. The ques t i.on ~ether an ob j ec t i on to t he exe r c i s e o f the jur i s d i c t i on
oí the Court should be joined to the proceedings 00 the merits or should be
cons í de red se para t e l y as a pr e l Lminar-y ques t i on can come U1' in the con t e x t
of contentious cases or oí advisory opioiona.

21. In contentious cases the exe rc i.s e of the Court I s j ur i s d i c t i on ord i-'
nari1y de1'ends upon a preliminary and basie question, involving the Statels
ac cept.ance of or consent t o such jur i s d i.ct i on , lf the consent has been
gi.ven , the States which pa r t i c i pa t e í n the proceed i.ngs become, technically
speaking, parties to the proceedinga aod are bound tO comp1y with the
resulting de c i.s i.on o f the Cour t , [Convention, Artic1e 68( 1). J By the s ame
token, the Court caonot exercise ita jurisdiction ~ere such consent has not
been giveo. lt wou1d make no sense, therefore, to examine the merita of the
case without f irs t es t ab l i.sh ing ~ether the par t ies involved have acce pt ed
the Court's jurisdiction.

22. None of theae considerations is present io advisory proceedings.
There are no par t i.es in the s ense tha t there are no comp La i.nant s and
r'e aponden t s ; no State Ls required to defend itse1f aga i.n s t formal charge s ,
for the proceed í.ng does no t c ont.empl a t e formal charges; 00 judicial s anc-­
tions are envisaged snd none can be decreed. A11 the proceeding ia deaigned
to do I s to enab Le DAS 'Member States and DAS organs t o ob t a i n a judicial
interpretation o f a prov i.s i on embodied in the Convention or other human
rights treaties io the American atatea.

23. As the Court will demonstrate in t h i s op i m.on , [see paragr aphs 31 !:!
!~S., iE!~~·J there ia nothing io the Convention that would justify the ex­
tension o f t he jurisdictiona1 pre cond i t i ons app l i cab Le to the Court' s con­
tentious jur i s d í c t i.on to the exercise of its advisory func t i.ons , On the
contrary, it is quite e1ear that the exercise of the Court's advisory juris­
diction ia subject to its own prerequisites Whieh relate to the identity and
legal capacity of the entities having standing to seek the opinion, that is,
DAS Member States and DAS organs a c t i.ng "wi t h i.n their spher es o f c om­
pe tence ,." lt fo l l ows that none of the considerations, which would require

Cour t; in contentious cases to hear the jurisdictional ob j e c t i.ons in
separate pr-oceed í ng s , í a present as a general rule when the Court is asked
to render an advisory opinion.



24. The Cour t r e cog n í z es , o f c our se , t.ha t a Sta t e" s t e r e s t; be
affected in one way 01' another by an tat an
op i n i on , For examp Le , an a dv í s ory op i n i on might e i t he r weak en 01'

él State's legal position in a current al' future controversy. Th
í nt e re s t s o f a Sta t e in the outcome of an advi.s ory cp i n i.on

ua t e Ly pr-o t e c t ed , h oweve r , by th e oppor tun i t y a c co r-ded i t unde r the
Rules of Pr ocedure of the Cour t to par t i.c i.pa t e fully in t hos e pr-oce ed i.ng s
sud to make known to the Court its views regarding the legal norms to be in~

terpreted and any jurisdictional objections it might have. [Rules of
Procedure, Article 52.)

25. The d e Lay t ha t wouLd r e su l t , mor'eover , f r om t he pre l i mi nary
examination of jurisdictional objections in advisory proceedings would
seriously impair the purpose snd utility of the advisory power that Article
6¿~ c oufer s on the Cour t , In fa c t , it is no t unr-eas onab Le t o a s sume that
-woen an DAS or'ga n r-eques t s an op i.n i.on , it does so in arder to ob t.a i n the
Cour t l s as s i s t ance and gu i.dance t o enab l e it to fulfill í.t s mí ss í on within
the inter-American system. As one eminent Latin American jurist has noted,
"a r eques t for an advisory op í.n í.on norma l Ly implies a pos t ponemeut o f a
de c i s i on on the mer i t.s by the reques t í ng org a n un t i L the ans ve r has been
re ce íved ;" [Eduardo Jiménez de Ar éch ag a, "The Amendmen t s t o the Rules o f
Pr ocedure o f t he In t e r na t i ona l Cour t of Justice," 67 Am.J.lnt'1.L. 1, a t 9
(1973).] The need to avoid such 4elays has prompted th;-I;terñational Court
oí Justice, for examp l e , to adop t an amendman t to its Rules o f Cour t , -woich
'i s des i.gned t o permi t that tribunal to ac ce l e r a t e the cons í.dera t í on o f
r'aques t s f or advi.s orv op i n i ons , [See LC.J., Rules oí Cour t , Ar t i c Le 103.]
Another amendment of the Rules of Court, in force since 1972, ~ich requires
the Hague Court in contentious cases to consider objections to its
jur i sd i ct i on prior to dea Li.ng with the mer í t s has no t b een app I ied to
adv í s ory op í n ions , [LC.J., Rules o f Court, Article 79. See , ~,,=,~, !!~~.!~!E

~~~~!~, 1975 l.C.J. 12.]

26. The promptness with ~ich a request for an advisory opinion is
comp Li.ed with Ls l í.uked close1y to the pu rpos e which this func t i on o f the
Cour t pedorros within the system estab1ished by the Conv ent i on , It wouLd
make litt1e sense for the Memher States and organs of the DAS to make such a
request and, pending the reply, to suspend consideration of the matter
re fe r r ed t o the Cour t i f the Court' s response were unnecessarily de l a yed ,
This wou1d be true, in particular, in situations such as the one now before
the Cour t , ~ich involves an advisory op i n i.on request that refers to Article
4 of the Conventioo snd conceros the right to life.

27. TIle Court notes, furthermore, that in the instant matter it has before
it a request by an DAS orga n expressly identified as su eh in Chapter X of



the OAS Char t e r , t-Jhose compe t e nc e t o dea l wi t h the i s sue s r a i s ed in its
r eq ue s t a dmi t o f no r-eas onab l e doub t ~ and "Jhich organ s e ek s a n ans wer to a
pure l y legal que s t i on Lnv olv i ng the in t a t i on o f the Co nv e n t i.on , Th e
Cour t í s nor being asked t o r e s o lve any d i spu t e d factual i e sue , The ob j e c­
tion of Guatemala to the CourtOs jurisdiction to deal with the request also
Lnvo Ive s an i.nte rpre t á t.Lon o f tb e Conv ent i.on and r a i s e s no que s t i on o f
f ac t , The only consequence f l owi.ng f r om the de c i.s i on to j o i n the j ur i s>
d í c t i.onal ob j ec t i ons with the merita is t.ha t the interested Sta t e s or or gan s
h av e t o pre s en t t be i r legal argumen t s on both Ls sue s a t t he s ame time,
Guatemala had the opportunity and was invited to address both issues, but in
i.t s wri t t en submi.s s í.on and a t the pub l ic b ear i.ng , i t deal t on l y wi t h the
questions bearing 00 the jurisdictioo oE the Court. In doing so, and remem­
ber í ng that the Court i s here deal iog wi t h an advisory op i n i on a nd not; a
cootentious case, Guatemala was io no diEEereot positioo than aoy other OAS
Member State "Jhich was invited but Eailed to avail itselE oE the opportuoity
to address the merita of the Commissionis request.

28. These conc Lus i.ons are based on the prenri s e that the Cour t i s here
dealing with a request for an advisory op1010n. Doubts might arise
t he re fo re with r e ga rd to the s oundnes s o f these conc l us i ons if i.t appeare d
that these proceedings were i.ns t i tu t ed to d i s gu i.s e a c on t en t i ous case or ,
more ge ne r a l Ly , Lf therewere c i rcums t.ance s present h e r e t ha t would alter
the advisory functions of the Court. But even iE this were so, these issues
could not be analyzed fu Lly as a rule without exami n i ng the mer i t s o f the
ques t i ons submí t t ed to the Court t which would once aga i,n r equ i r e the Cour t
to look a t a11 of the elements of the request as a whole. Although it is
true that io some such situation the Court might ultimately have to decline
to r e s pond to the advisory op i n í on r eques t , tha t fa c t does not weaken or
Lnva l i.da t e the foregoing conclusions about the manner in which the proceed­
iogs should be conducted.

29. The Court f i.nds , a c cord i ng Ly , that there is no va l i.d ba s i s fo r over­
r u l i ng the de c i.s i.on to merge the proceed í.ng s and to cons i.der the jurisdic­
tional objection and merits of the request in one and the same heariog.

IU

OBJECTIONS TO THE JURISDICTION OF THE COURT

30. The Court can now tur n to the j ur i.ad i c t i.onaL ob j ec t i on s advanced by
the Government of Guatemala. It con t end s that, although Article 64( 1) o f



the Conventíon a nd Ar ti.c l e 19(d) of the Sta t u t e of the Comrn i s s i on a u t hor i z e
t h e La t t e r to seek an adv i s ory op i.n i on from the Cou r t r e ga rd i ng the j n t e r r­

p r e t a t i on o f a ny ar t i c l e of the Conve nc i on , if t ha t op i n i on we r-e t o c onc
a given State directly as it does Guatemala in the p r e s en t case, t h e Cou r
c ou Ld no t render t he op i n i on unLe s s the State Ln que s t í.on has a c ce p t e d t he
t i: s jur i s d i c t i.on pur s uan t to Article 62( 1) of the Conv e n t i on , The
Government of Gua t ema l a argue s accord inglythat because o f the f orm in wh ich
the Commission submitted the present advisory opinion request, linking it to
an existing dispute between Guatemala and the Commission regarding the mean~

'i ng of ce r t a i,n pr-ov i s i.ons of Ar t i c l e 4 of the Convention, the Cour t sh ou l d
decline to exercise its jurisdiction.

31. The Convention d i.s t i ngu i ah e s very clearly between two t ype s of pro­
cee d i ng s ; s c--c a Ll ed ad jud i ca t ory or c ont ent i ous cases a nd adv i s o r y opin­
i ons , The former are governed by the provisions of Ar t i c l e s 61, 62 a nd 63
o f the Convention; the latter by Ar t i c Le 64. Th i s d i s t i.nc t i o n i a also
reflected in the provisions of Article 2 of the 8tatute of the Court, which
reacis as follows:

Article 2. Jurisdiction

The Court shalL exercise adjudicatory and advisory jurisdiction:

l. Ita adjudica tory jurisdict ion sb a I I be governed by the
provisions of Articles 61, 62 and 63 of the Convention, and

2. Its advisory jurisdiction sh a l I be governed by the prov i s i on s
of Article 64 of the Convention.

32. In c.ontentious proceedings, the Court must not only interpret the ap­
p l i cab l e no rms , determine the t r uth of the a c t s denounced and decide whether
they are a v i o l a t i on of the Convention imputable to a State Party; it may
a l s o rule "that the injured party be ensured tb e enjoyment of h í s r i.gh t o r
freedom that was v i o Lat.ed ," [Conv en t i on , Ar t i c Le 63(1).] The States Pa r t i e s
to such proceeding are, moreover, legally bound to comply with the decisions
of the Court in eontentious cases. [Conven t i on , Article 68(1).] On the
other hand, in advisory opinion proceedings the Court does not exercise any
fact-finding functions; instead, it is called upon to render opinions inter­
preting legal norms. Rere the Court fulfills a consultative function
through op í.ni ons t ha t "lack the same b i.nd i.ng force t ha t a t t ache s to
de c i.s i.ons in contentious cas e s ," fl/A Cour t R.R., "0~~~!:._.!.!~~..!=_~~~~_~':!.~c:..ct
to t he Advisory .Jur i s d í.c t i.ou of the Court (Art.64 American Convention on
Huñia~-Rrghts):-Adv1s-;rYOpT~1o~-oc::ri82--0-r-Sepi-emb-e;..--i4;-1982:--Se;res-A-No.

T:-para:--51; cf. lnterpretation of Peace Treaties, Advisory Opinion, I.C.J.
Reports 1950, p.65:r------------------------------



33 o The pr ov í s ions app1icab le t o c ontent i ous cases di f fer very s i g n i f~

icantly from those of Article 64) Which govern advisory opinions. Thus, for
e xamp Le , Ar t í c l e 61(2) speaks o f "eas e" and declares t h a t "j.n o rde r for the
Cour t; t o h e a r a case, is nece s s ary that the procedures s e t forth in Ar~

t i.c l e s 48 to SÜ-shall h av e b een comp Le t e d ;" (Empb as i s added , ) These
procedures apply exclusively to "a petitioo 01' commuoication alleging
violation o f any of the r i gb t s pr o t e c t.e d by t h í s Conv ent i on , ti [Convention,
Ar t i c l e 48(1).] Here the wor d "ca s e" is us ed in i.t s ce chn i ca I sense to de s>
cribe a content i ous case withio the mean i ng o f the Converrt í on, t ha t i s , a
dispute a;[sTñg--a;-a-r~;ult of a c l a im initiated by an individual (Ar t i c l e
44) or State Pa r t y (Ar t i c Le 45), ch a r g i.ng that a State Pa r t y has v í.o l a t ed
the human rights guaranteed by the Convention.

34. One enc ounte r s the s ame t ecb n i c a l use o f the wor d "case" in c onne c t i on
t,;rieh the ques t i on as to Who may i.n i t i a t e a contentious case before the
Cour t , lAlhich contrasta with t h os e pr ov i.s i ons o f the Convention that deal
with the same issue in the con su l t.a t í.ve are a , Artic1e 61(1) provides that
"onl.y States Parties and the Commission sha11 have a r i.g b t t o submi.t a case
to the cour t ," On the other ha nd , not only "States Pa r t i e s and the Com­
mission," but also a11 of the "Hembe r States of the Or gan i aa t i on" and t h e
"organs listed in Chap t e r X of the Organization of American States" may
r eques t advisory op i n i.ons f r om tbe Cour t , [Convention, Artic1e 64( 1) .]

ere is yet another difference with respect to the subject matter that the
Court might considero While Article 62( 1) r e fa r s to "all mat t e r s relating

the interpretation and application of this Convention," Article 64
authorizes advisory opinions relating not only to the interpretation of the
Convention but also to "other treaties concer n i.ng the protection o f human
rights in the American s t.a t es ;!' It is obv i ous , there for e , that What is in­
volved here are very different matters t and that there is no reason in prin­
ciple to apply the requirements contained in Articles. 61 t 62 and 63 to the
consultative function of the Court, lAlhich i5 spelled out in Artic1e 64.

35. Article 62(3) of the Convention -the provision Guatemala claims
governs the application of Article 64- reads as fo11ows:

'lb e jurisdiction of the Cour t sha11 comprise a11 cases
concerning the interpretation and application of the provisions o f
this Convention that are submitted to í t , provided that the States

to the case recognize or have recognized sueh jurisdiction,
whether by specGl-deClaraHon pursuant; to t.he preceding paragr-aph s t

or by a special agreement. (Emphasis addedo)



24 ~"

It i s i mpos s i b l e to r e ad t h i s pr ov i s i on wi th ou t; conc l ud i.ng th a t it as does
Art i c l e 61, uses the words "case" and "cas ea" the t e c h n i cal s e n s e ,

36. 'Ih e Cou r t has a l.r e ady í.nd i ca t ed t h a t s i t ua t i ons might ar i s e ~,men

would deem i t s e l f compelled to decline to comply wi.t h a r eques t for a n
advisory opinian. In 9.~~~~_I~~~!i~~, [~~E~~ 32] the Court acknowledged that
resort to the advisory opinion route might in certain situations inter~ fere
with t h e pr ope r f unc t i.on i.ng of the s ys t em of protection spelled out in t h e
Convention 01' that it might adversely afEect the interests of the victim of
human r i gh t s v i ol a t i ons , The Cour t add r e s s ed t h i s pr ob Lem in the fo l Low­
ing terma:

The adv í sory jur i.s d i c t i ou o f the Court i s c I o s e Ly related to
the pur pos e s o f the Conv ent i on , 'Ih i s jur i sd i c t í on is intended to
a s s i.s t the American States in fulfilling their i o t er ua t i ona I human
rights obligations and to assist the differeot organa of the
inter-American system to carry out the func t i ons a s s i.gned to them i.n
t h i,s f í.e l d , It i.s obv i ous that any r eques t; for an adv i.s o ry o p i n i.on

which has ano t he r purpos e would weaken the system e s t ab Lí.sh ed by the
Convention and would d i s t or t the adv í sory jurisdiction o f the Cour t ,

[!~i~., para. 25.]

37. The instant request of the Commi.ss í.on does no t fall wi.t h i n the cate­
gory of advisory opinion requests that need to be rejected 00 those grounds
because uothing in it can be deemed to interfere with the proper functioning
oE the system 01' might be deemed to have an adverse effect on the interests
o f a v i.c t i.m, The Court has merely been asked to interpret a pr ov i.s i.on o f
the Conveut i.on io arder to a s s i.s t the Commi.s s i.on in the d i sch a r ge of t h e
ob l i.ga t i ons Lt has as an DAS Char t e r orga n lito promote the ob s e rvanc e a nd
protection of human rights and to serve as a consultative organ of the 01'­
gan i.z a t i on in these ma t t e r s ;!' [DAS Char t e r , Ar t i c l e HZ.]

38. 'Ih e power s confér r ed on the Commi.ss i.on r equ i r e it t o apply the Con­
vention 01' other human rights treaties. In orde r to d i.s charge fu11y i t s
ob l í.ga t i.ons , the Commission may f.i.nd it necessary or appr op r i.a t e t o c on su I t

the Court regarding the meaning of certain provisions ~ether 01' not at the
given moment in time there exists a difference between a Government and the
Commission coocerning an interpretation, which might justify the request tor
an advisory o p i n i on , Lf the Commí.s s í.on were to be barred f r om s e ek i ng a n
advi.s ory op i.n i.on mere 1y because one 01' more governments are involved in a
controversy with the Commission over the interpretation of a disputed proví­
s i on , the Commission wou l d se l dom , i f ever, be able to av a i l itself of the



Court I S adv i s o r y jur i sd i c t i on , Not 001y woul d t h i s be true o f the Cornrn i s >

s i.on , but the OAS General As s embl y , fo r e xamp l e , would be in él similar
position were it to seek an advisory opin from the Court in the course oE
the Assembly's con s i.de r a t i.on of él draft r e s o Iu t i.on ca l l i.ng on a Member State
to comply with its international human rights obligations.

39. The right to s e ek advisory op i n i on s unde r Ar t i c Le 6'+ vas conf e r r ed on
DAS orgaus for r eques t s f a l Li.ng "wi t.h i n their sphe r e s o f compe t ence ;" Th i s
suggests that the right was also conferred to assist with the reaolution of
disputed legal issues arising in the context of the activities of so organ,
be it the As semb Ly , the Comnri s s i on , 01" any o f the o t h e r s referred to in
Chap t e r X o f the OAS Cba r t e r , It is c Lea r , t.he r e fo r e , t h a t the mere f ac t

that there e xi.s t s a dispute between the Commi.s s i on and the Government o f
Guatemala r e.ga rd i.ng the mean i.ng of Article 4 o f the Conv en t i on does no t
justify the Court to decline to e xe r c i s e its adv i s ory jur i s d i c t i on in the
instant proceeding.

40. This conc l us i.on of the Court f í nds amp l e support í.n the jur i sp r ude nc e
of the International Court o f Justice. That tribunal has cons i s t en t l y re­
jected r eques t s t ha t i t decline to exercise its adv i.s ory jur i s d i c t i on in
s i t.ua t i.ons in which it was alleged that because the i s sue involved was in
dispute the Court was be i.ng asked to decide a d i s gu í s ed contentious case.
[See, e s g , , Interpretation o f Peace Trea t í.e s , supra 32; Reservations to the
Conven t"ion oñ-Geño~1de~--Adv-rs-o-r-i-opiñioñ-¡:C .i:--i¡por t s -fffC--p:--T5;-I:e-g~1

~~~~~!!~~-:'1~!:-:'}~~~~~_2i_.!:E~_S:..?.!l~}.!l~~j_Y..!~~_e...~c_e..._~~_~~~t:..~.AÉE.i--~~_~~_~~~I~~~
(Sout.h West Af r i c a ) notwithstanding Security Counc i I Resolution 276 \ 19701,
Ad~Isory-oplñ1oñ-¡-:C-:J-:-Report~--ffff;-p:--16;-~i!~E.E-='"§~~~E~-:--iiii"i-25-:f-In
doing so, the Hague Court has acknowledged t ha t the advisory op i n i on might
affect the interests of States which have not consented to its con t ent i.ous
jurisdiction and which are not willing to litigate the matter. The critical
question has always been whether the requesting o r ga n has a l e g i t i.ma t e
interest to obtain the opinion for the purpose of guiding its future
actions. [~~~~~~~_~~~~~~, !~E~~ 25, p. 27.]

41. The Commi.ss i on , as an orga n charged with the r e s ponsab í l í t y of r e com­
mending measures designed to promote the observance and protectioo of human
r i ght s , rOAS Char t e r , Ar t i c l e 112; Convention, Ar t i.c l e 41; Statute of the
Commí.ss í on , Ar t í c l e s 1 and 18] has a legitimate i.ns t i tu t i ona l interest Ln
the interpretation of Article 4 of the Convention. The mere fact that this
provision may also have been invoked before the Commission io petitioos and
cbmmuoications filed under Articles 44 and 45 of the Conventioo does not af­
fect this conclusion. Given the oature of advisory opinions, the opinion of
the Court in interpreting Ar t i c Le 4 ca nno t be deemed to be a n adj ud i.ca t i.on
of those petitions and communications.



42 ,In 'lbi:-,~lli:~~_.2J_._~e..:;~~..Y1l_tj~tl_S__~t:!"_~~~~§!!~ELi~-!.9~!_o.!5~_~_~X_~b,~_~me[i~~~
Conv e n t i.on (Artsó74 a nd 75), [l/A Cou r t H,R., Adv i s or y Op i n i on OC-2/82 o f
Septembe;-·24~~~r982-Sé-t-ie~~-A, No. 2] t h i,s Cour t e xam i ne d in c ons i der ab
detail the r equ i remént;s ap pl i cab Le to DAS org ans r-eq ue s t i ng adv i s ory op i n-:
i.ons unde r Ar t i.c Le 64. 'Ih e Cour t there exp La i.ned that Ar t i c Le 6Lf , in
I i nri t i.ng the r i gh t o f OAS orga ns to adv i.s ory op i.n i.ons Eal l i ng "wi t h i n t he i r
sphe r e s of compe t euce , H mea n t; to r e s t r i c t the op i n i ons "to issues in which
such e n t i t i.e s h av e a Legi t i.ma t e í.ns t i.tu t i.ona I Lnt e r e s t ," [Tb i d , , para.
14.] Af t e r e xataiu i.ng Article 112 a nd Ch a p t e r X o f the OAS Charter, as well
as the relevant provisions of the Statute of the Commission and the Conven­
t i on itself, the Cour t conc1uded t ha t the Commission e n j oy s , in general, a
pe rvé s i.ve l.ag i t i mat e Lns t i tu t i.ona L i n t er-e s t in ques t i on s be ar i.ng on the pro­
tnot i on and pr o t e c t i on o f human r i gh t s Ln the Lnt.e r-eáme r i.c an s y s t em, whi.c h
cou l d be deemed to c órif e r on it, as a pra c t i.ca I ma t t e r , "a n ab s o l u t e r i gh t

to r eques t adv i s ory op i n i ons withio the framework of Artiele 64( 1) o f t h e
Conventí Lon ;" [Tbi.d ; , para. 16.] Viewed in t h i s l i.ght , the instant r-eques t
certaioly coneerns-ao issue in which the Commission has a legitimate 10sti­
tutional ihterest.

43. The adví s orv jtrr i s d i c t i.ou corrfe r r ed on the Court by Ar t iele 64 o f the
Convent i on Ls ubique in cotrt.empor a ry international Law, As t h i s Cour t al­
l·eady had occa s i.on to exp La i n , neither the Ln t er na t i ona I Cour t o f Justice
nar the Eut'opean Cour t o f Human Rigbts has been granted t h e ex t ens i.ve ad­
visory jut Ls d i.c t i.on wb ieh the Convent ion c onfe r s 0'0 the En t e r e-Ame r i.ca n
Cour t , [ºt:h~t Tteaties, supra 32, paras. 15 and 16.] Here í t í s relevant
mérely to-éillpha;rié-th;t thi-Convention, by permitting Member States and OAS
orgads to seek aclv1sory opiniCios, cteates a paral1él system to that provided
for udd~f Attit1e 62 ahd óffera an altérnate judicial method oí a
coosultat: natote, which i8 désigned to assist states and organs to comply
with and to apply humad r i ght s t ré a t i.e s without sub j e c t i ng them to the
formaliam aud the saoctions ássoeiated with the contentious judicial
pr'océ s s , t e wdti1d t here fo re be Lncons i s t ertt with the object and purpos e oí
the Convent i ón and thé r e l evan t individual pr ov i.s i on s , to adop t a n inter­
p r e t a t í.on of Attiele 64 that woul d app l y t o it the jurisdíctional require­
rnent s of Anide 62 and thus r ob it of Lt s inteoded u t i l í t y merely be caus e
o f the possible existence of él dispute r'e gar-d i ng the meaning o f the provi­
8ioft at iSltié ihthe reqtiest.

44. AfUele 49(2)(b) oí t he Rul e s o f Pr o cedur-e r equ i r e s that e ach request
far an advlsory opinióo by art oAs organ "sha11 indicate the provisions to be
intefpréted , how the eonsultation relates to its sphere of competence, the
cooáidératidhs giving rise to the eonsultatioo, and the name and áddress of
its délegates." The requirement of a déscription of "the considerations



gí.v i ng r í s e to the c on su Lta t i on" is des to pr ov i de t he Cou r t wi t h a n
under s t a nd i.ng oí t h e factual a nd legal c ontex t \,lhich pr omp t e d the pr e s e n t a-:
t i on o f the qu e s t i on , Comp l i ance th t h i s r e qu i remen t i s o f vital impor­
taoce as a rule in eoabliog the Court to respond in a meaningful manner to
the r eques t . Cour t s ca l Led upon t o r'e nde r adv i s orv op i n i on s i.mpos e t.h i s
r equ i rement; for r ee s cns that h av e been e xp l a i ned as f o Ll ows by t h e Iute r>
oational Court oí Justice:

[A] rule o f Lnt er na t i.ona I Law, lNhether cus t omary al' conv e n-
t Lona l , does not opera t e in a v acuum ; it oper a t e s in r-e La t i on
to facts and io the context of a wider framework of legal rules
of ~ich it forms only a parto Accordingly, if a question put
in the hypothetical way in lNhichit í s pos ed in t he r eque s t is
to receive a pe r t i.nen t and effectual r-ep l y , the Cou r t mus t
first ascertain the meaning aod full implications of the
ques t i on in the light o f the actual f r amework of fa c t and La o
in lNhich it falls fo r cons i dera t i on , O'tb erví.s e its reply to
the question may be incomplete and, in consequence, ineffectual
and even m í s Le ad i.ng as to the pe r t i nerit; legal rules ac tua l l y
governing the matter under consideration by the requestiog
organization. Th e Cour t will therefore be g i n by se t t i ng out
the pe r t i.nen t elements o f fact and o f I aw lNhich, in i t.s view,
constitute the context in which the meaning and implications of
the ••• question posed in the request have to be ascertained.

[1~~;!EE~~~1t~~~_2J__~~~i~~!~~~~~Tt-~!--2)--~~~~~_l221 --~~~~~~--~º
~~__Q ~~lE~, ~ou I.C.J. J at 70.

Thus, merely be cause the Commi.s s i.on , under the heading of "Cons i de r a t i ons
givi.ng r i s e to the consultation," has described for the Court a se t of cir­
cums t ances Lnd i.ca t i.ng that there exist d i f fe r ence s c oucern i ng the inter­
pre t a t i.on of some provi.s í ons of Article 4 of the Convention, it ce r t a i n l y
does not follow that the Commission has violated the Rules of Procedure or
that it has abused the power s conferred on i t as a n orga n authorized to
request advisory opinions. !he same conclusion is even more val id when the
issue presented ca l l s for the interpretation of a reservation, considering
how difficult it is to respond with precision to a question that relates to
a reservation and which is formulated in the abstracto

45. The fact that t h i s legal dispute bear s 00 the s c ope o f a reservation
made by a State Pa r t y in no way de t r ac t s from the pr e ced í.ng conc l us i ons ,
Unde r the Vienna Convent i.on on the Law of Treaties (he re i uaf te'r c i t e d as
"the Vienna Conv e nt i.on'"}, incorporated by reference í n t o the Convention by
its Article 75, a r-es erva ti.on is de f i ned as any "unilateral statement, h ow­
ever ph r a s e d or named , made by a State lNhen signing, r a t i.fy i.ng , a c ce p t i.ng ,



ap pr ov i ng 01" a c ce d i.ng to a t r e a t y , "ID i t pur por t s to e xc l or t o
madi fy the legal effect o f ce r t a i n pr ov i.ons o f the t r e a t y in their ap~

p l i.c a t i.on to that St.a t e ;!' [Ar t i c l e 2(d).] Th e effect o f a reservation, ac~

c or d i ng to th e V íe nna Conven t í on , i a to mod i fy wí t b regard to the State
mak i ng it tbe p r ov i s i.ons o f the t.re a t y to lPJhich the r-e s e r va t i.on r e f e r s to
the extent o f the reserva t ion. [Ar t i.c l e 2l( 1) .] Al though the pr ov i.s i.ons
concerning reciprocity witb respect to reservations are not fully applicable
to a human rights treaty such as the Convention, it is clear tbat reserva~

t i ons become a par t of the t r e a t y i t s e Lf , 1t Ls consequently Lmpos s i b l e to
interpret the treaty correctly, with respect to the reserving State, without
i.nt e rpre t i ng the r-e s e rva t i on i.t s e l f , The Cour t concludes, therefore, that
the power granted it unde r Ar t i.c Le 64 o f the Convention t o r ande r adv i s ory
op i n i.ons interpreting the Convention or o t her treaties concerning the pro­
tection of human rights in the American sta tes of necessity also encompasses
jurisdiction to interpret the reservations attached to those instruments.

46. Having addressed and disposed of the relevant preliminary issues, the
Court 'i s now in a pos i t i on to de a I wi t h the ques t i on s submitted to it by t he
Commissiou.

IV

MEANING AND INTERPRETATION OF TRE TEXTS

47. Th e questions formu l a t ed by the Commission pre s en t a numb e r of more
general Ls sues which need to be exp l.ored , In the f i r s t place, in order to
i nte rpre t Article 4(2) o f the Convention, it i s nece s s a ry to determine
within what context that t r ea t y envisages the app l í ca t í on of the death
penalty, lPJhich in tur n ca l Ls f or the interpretation of Ar t i c Le 4 as a
whole. Ln t.h e second place, it í s a I s o ne ces s a ry to determine what general
pr i nc i p l e s app Iy to the Lnte rp r e t a t i.on of a r-e s e rva t i.ou which, a l.thougb
authorized by the Converrt i on , nevertheless r e s t r i.c t s 01" weakens the system
of p r o t e c t í ou established by that instrumento Finally, it is necessary to
resolve the specific hypothetical ques t í.on tb a t has be en submi t t ed to the
Court.

48. The manne r in wh i ch the reques t for t he
framed reveals the need to ascertain the meaning
the Convention, especially paragraphs 2 and 4,
these pr ov i,s Lons mi gb t be interrela t ed, To th is

adv i s ory op i n i.on has been
and scope o f Ar t ic le 4 of
a nd to determine lPJhether
end, the Court will apply



the rules o f i nt e rpr e t a t i on set out in t he Víeooa Corrve n t i.on , which may be
deemed to state the relevont internatiooal law principIes applicable to this
sub j e c t ,

49. 'Ih e s e rules spe c i f y that t r e a t i e s mus t be interpreted lIín good f a i t h
in a ccordance "lÍth t he ord i.na ry mean i ng t o be gi.ve n to the terms o f t he
t r e a t y in t he i r cont.ext and in the light of its ob j e c t and purpos e ¿" [Ar-'
ticle 31(1). Vienna Convention.] Supplementary means of interpretation,
especia1ly the prepara tory work oí t he t rea t y , may be us e d t o conf i rm t he
mea n i.ng resulting f r om the app l i ca t i on oí the foregoing pr ov i.s i.on s , or "Jtlen
it 1eaves the mean i ng amb i guou s or ob s cur e or leads t o él r e su l t wh i ch i s
manifestly absurd or unreasonab1e. [!bi~•• Article 32.]

50. This method of interpretation respects the principIe oí the primacy oí
the text. that is. the app1ieation of objeetive eriteria of interpretation.
In the case of human rights treaties, moreover, objective eriteria of
interpretation that look to the t ex t s themselves are more appropriate t h a n
subjective c r i t e r í a t ha t seek to as ce r t a i n only the intent of the Partiese
Th i s is so becaus e human rights t r ea t i e s , as the Court has already no t ed ,
"are not multilateral treaties of the traditional type concluded to
accomplish the reciprocal e xcb ange of r i gh t s for the mutual benefit of the
cont rac t i.ng States"; rather "t.he i r object and purpose í s the protection of
tb e bas i c r i gh t s o f individual human beings, irrespective of th e i r
na t i.ona l í t y , both aga í ns t the State of their nationality a nd a11 other
contracting States." [~~_~Éi~~~_~!_~~~~E.~~!i:~!!!,~~EE.~ 42, para, 29.]

51. An analysis of the system of death penalties pe rm i t t ed wi t h i n certain
limits by Article 4, raises questions about the extent to which the en j oy­
ment and the exercise of the rights snd liberties guaranteed by the Conven­
tion may be restricted. It also raises questions about the scope and
meaoing of the applicatioo of such restrietions. Here the principIes
derived from Articles 29(a) and 30 of the Conventioo are of particular rele­
vanee. Those articles read as f01lows:

Article 29. Restrictions Regarding Interpretation

No provision of this Convention shall be interpreted as:

a. permitting any State Patty. group, or person to suppress the
enjoyment or e xe r c i se of the rights and freedoms recognized
in this Convention or to restrict them to a greater extent
than is provided for herein;

b. restricting the enjoyment. or exerc~se of any right or
freedom recognized by virtue of the laws of any State Party
or by vi rtue of a nother conven t ioo to wh ieh one of the sa id
states iB a party;



c. pre c Lud i ng o th e r ri t s or gua r an t.e e s
the human personal ity o r derived
demacracy as a form of government¡ or

t ha tare i nh e r ent; in
f r orn r-e pr e s en t a t i v e

d. e xc l ud i ng or limiting t he effect t ha t the
Declaration of the Rights and Dut s of Man
international acts of the same nature may have.

Article 30. Scope of Restrictions

American
and other

The r e.s t r i.c t i.on s t ha t , pur sua n t to t h i s Conv en t i on , may be
placed on the en joymeut or e xe r c i s e of the r i gb t s or freedoms
recognized h e re i n may no t be app l i.e d except in a cc orda nce wi t h
La vs e nac t ed f or r e as ons of general inter~ e s t a nd in ac c o r'da nc e
with the pur p os e for which such r e e t r í.c t í ons have been
es t ab Lí sb ed ,

52. The purpose of Article 4 of the Convention is to protect the right to
life. But this article, after proclaiming the objective in general terms 1n
its first paragraph, devotes the next five paragraphs to the application of
the death penalty. The text of the article as a whole reveals a clear ten­
de ncy to restrict the scope of this penalty both as far as i t s í.mpos i t i on
and ita application are concerned.

53. The sub j e c t is governed by a substantive pr i nc i p l e La i d down in the
f i r s t paragr apb , which proclaims t ha t "every per s on has the r i gh t to have
bis Lí fe r e s pe c t e d ;" and by the procedural pr i.nc i p l e that "no one sh a l l be

Lt r-a r i l y deprived of h i s lite." Moreover, in c ount r i.e s which have not
ab oLi sh ed the death penal t y , it may no t be í mpos ed except "pur sua nt to a
fina 1 judgment r ende red by a competent c our t and in accordance with a law
establishing sl1ch punishment, enacted prior to the commission of the
c r i.me s " [Ar t i c Le 4(2).] The fact that these guarantees are envisaged in
addition to those stipulated in Articles 8 and 9 clearly indicates that the
Converrt i on s ougb t to define nar r owl y t he c ond i t i ons unde r which the app l i.c a-:
tion of the death penalty would not violate the Convention in those
countries tbat had not abolished it.

54. 'fue Oonv ent i.on imposes another set of restrictions that apply to the
d i f fe r-ent types of c r i mes pun i sh ab Le by the death penalty. Thus, while t h e
de a t h penalty may be imposed on l y Eor the mos t s e r i.ou s c r i.mes [Ar t i c l e
4(2)], í t s app í i.ca t i ou to political o f f en s e s or related common c r i mes is
pr oh i.b i t.ed in ab s oIu t.e t e rms , [Article 4(4).] The fact that the Conventian
l í nri t s the imposition o f tbe death penalty to the most s e r i ous of common
cr i.mes no t related to political offenses indicates that it was designed to



31 ~

be app Lied t r u l y exceptional c i.r cums t ance a on l y , Noreover, v i ewe d 10

r e l a t i on t o t he condemned individual, t he Co nv e n t i.on p r oh i.b i.t s t he
í.mpos i t i on al: the deat.h penal on t h os e "'m o , a t t he time the c r i me was
committed, were under 18 or ove!' 70 years of age; it may also not be appl
to pr-egnan t wot¡len. [Ar t í c l e 4(5).]

57. On th i s e nt í r e sub j e c t , the Converrt i on adopts an approach that lS

c l ea r Ly incremental in charac t e r , Tbat i s , wi t hou t go i ng so f a r as to
ab ol i sh the death penalty, the Conven t i on imposes r es t r í.c t i ons d e s i.g ne d to
delimit strictly its application and scope, in order to reduce the applica­
tion of the penalty to bring about its gradual disappearance.

t he me a n i ng to be
Thu s , al th ough t h e

be tota11y ab01ished

56. Th e t.endency to r e s t r i c t the app l i ca t i on of t he de a t h penalty, Which
i s reflected in Article 4 o f the Conveut i on, is even c l.e are r and more a p-:
pare ut When viewed in yet anot.he r light. Thus , unde r Ar t i c l e 4(2), in fine,
"the app l í ca t í on o f sueh punishment sh a l I no t be extended to c r i.mes to ~i;;h

í t does not pre s en t l.y app Ly ,!' Ar t i c l,e 4(3) declares, mor e ove r , t ha t " t he
dea t h penalty sh a l I no t be reestablished in s ta t es that have abolished it."
Here it i8 no longer a question of imposing strict conditioos on the excep­
t i ona l app l í ca t i.on or exe cu t i on o f the death penalty, but r a the r o f e s t ab-:
Li sb í ng a cut off as far as the penalty is concer ned and do í ng so by mea ns
of a progressive and irreversible process applicable to countries which have
not deeided to ab o l.i.sh the death penalty altogether as well as t o t hos e
c ount r i es Which have done so. Although in the one .ca s e the Convention doe s
no t ab o Li.sh the death penalty, it does for b i.d extending its app Li.ca t i on and
imposition to c r í.mes for -wbich it did no t previously app Ly , In t h i s manne r
aoy expaosion of the 1ist of offenses subjeet to the death penalty has been
prevented. In the secood case, the reestablishment of the death penalty fol"
any type of offense whatsoever is absolutely proh í b i.t ed , with the r e su Lt
that a de c i s i.on by a State Pa r t y to the Convention to abo l i sh the death
penalty, whenever made, becomes, !Ps~ j~E~, a final and irrevocable decision.

55. Thus , three t ype s o f l i.mi t a t i ons can be s een t o be appLi cab l.e to
States Parties Which have not abolished the death penalty. First, the impo~

s i t i on or app l í ca t í.on o f t h i s s anc t i on i.s sub j e c t to ce r t a i n procedur a I,
requirements ~ose compIiance must be strictIy observed and reviewed.
Second , the app l i ca t i on of t he de a t h penalty mus t be limited to the mos t
se r i ous c ommon c r i.mes not related t o po l i t i.c a l o f fe ns e s , F'i na l Ly , ce r t a i n
eonsiderations involving the persoo of the defendant, ~ich may bar the i~

positioo or application of the deatb penalty, must be takeo ioto account.

58. The p r e para t ory work o f the Conv en t i.ou conf i rms
derived f r om the literal Lrrte rpr e t.a t i.on of Article 4.
proposal of various deIegations that the death penalty



d i d DOt carry b e ca u s e í t f a i led to receive t he requisite numbe r o f votes in
it s favor, no t one vote was ca s t a ga i.ns t the mot i on , [See gene r a l l y , ~~~i~~

r e nc i.a Especializada Ln t erame r i.c a ua sobre Derechos Humanos, San José, Costa
Ri~a;~~1~21~~~~~]~~}ij-~j3~~~f9~~~~~~fifi~~~i~~~~~~~i§I~i~~-OEA7S~r~K7XVI7T~2~
Washington, D.C. 1973 (b e r e i na f t e r c i t e d as ~~E~~~.:LQ2~~!!i~E~2.!)' r-e pr , 1978,
esp. pp , 161,295-296 a nd 440-441.] TOe prevailing attitude, a nd c Lear l y
the majority view io the Conferenee, is refleeted in the fo110wing declara­
t i on , submitted t o the Final P1enary Ses s i.on by f ou r t e en o f the n i.ne t e e n
delegatioos present at the Conference (Costa Rica, Uruguay, Colombia,
Ecuador, El Salvador, Pa nama , Honduras, the Donrin i ca n Re pub 1 I c , Cuaterna la,
Mexico, Venezuela, Nicaragua, Argentina, and Paraguay);

The undersigned Delegations, participants 1n the Specialized
Inter-American Confereoce on Humao Rights, in response to the majority
sentiment expressed in the course of the debates 00 the prohibition of
the death penalty, in agreement with the most pure humanistic
t r a d i t i.on s of OUT peoples, s oLemnl y declare our f i rm hope o f seeing
the app l i ca t i on o f the death penalty e r ad i ca t ed f r om t h e American
env i r onment; as o f tbe pr'e s en t aud our unwaver í ng goal o f mak i ng all
possible e f f o r t s so t h a t , in a shor t time, an add i t i.ona l protocol t o
tbe American Convention on HUman Rigbts -Pact of San José, Costa Rica­
may c ons e c r a t e the final abolition o f the death penalty and place
Ame r i c a once aga i n in t he vangua r d o f the defense of the fundamental
rights of mano [~~!~!~Y_~2~~~~~E2!' !~E!~' p.467.]

Th i.s view is borne out by the ob serva t i.ons o f the Rappor t eur o f Comnri t t ee 1
woo uoted tbat in this ar t i.c l e "the Commit t e e regístered i t s f i rm be l i e f in
the suppressiou of the death penalty." [~~!~~_l_~~~~~~~!2~' ~~E~~. p.296.]

59. It fo l Lows that, in interpreting t he l a s t sentence of Ar t i c Le 4(2) "in
good faith in accordance with the ordinary meaning to be given to the terms
of tbe t re a t y in t.he i r context a.nd in the.light of Lt s ob j ec t a nd purpose,"
[v i.e rma Convention, Arte 31(1)] t h e r e c a nno t be the slightest d oub t that
Article 4(2) contains an absolute prohibition that no State Party may apply
the death penalty to c r i.mes for which it was no t pr ov i.ded pr ev i ous Ly unde r
the domestic la", of t ha t State. No pr ov i.s i.on o f the Convention can be
r e l i.ed upon t o give a different meaning to the very c l e ar text o f Article
4(2), in fine. !be ooly way to achieve a different result would be by means
of a tl~ely~eservation desigoed to exclude in SOrne fashion the application
of aforementioned provision io relation to the State making the reserva­
t i on , Such a r es erva t i on , o f c our s e , W'ould have to be compatible with the
object and purpose of the treaty.



60. Ar t i c l e 75 o f t he Conv en t i on declares that i t 1.13 subject t o r e s e rv a­
t i ons only in conformity with the prov i s i ons o f the Vienna Convention. As
this Court has already stated, the reference to Article 75

HUMAN RIGHTSCONVENTION

v

RESERVATIONS TO THE

••• makes sense only if it is understood as an express
authorization des igned to enab le Sta tes to mak e whatever
reserva t Lons they deem approp r i a te, pr ov ided the reserva t i ons
are not incompatible with the object and purpose of the
treaty. As such , they can be s a id to be governed by Artic1e
20(1) of the Vieooa Convention and, éonsequently, do not
require acceptance by any o t he r State Pa r t y , [The Effect of
ª~~~~~~~i~~~, ~~E~~ 42, par. 35.] --------------

61. Consequently, the first question Which arises Wheo ioterpreting a
reservation is whether itis compatible with the object and pu r pos e o f the
t re a t y , Article 27 o f the Convention allows tbe States Pa r t i e s to sus pe nd ,
in time of war, public danger, or otber emergency that threatens their inde­
pendence or security, tbe obligations they assumed by ratifying the Conven­
tion, provided that in doing so tbey do not suspend or deroga te from certain
ba s i c or essential r í ght s , among them the r i ght to life guaranteed by Ar­
ticle 4. It would follow tberefrom tbat a reservation Which was designed to
e nab le a Sta te to suspend any of the non-derogab le fundarnen ta 1 r i ght s mus t
be deemed to be incompatible witb tbe object and purpos e o f the Convention
and, consequently, not permitted by it. The situation would be different if
tbe reservation sought merely to restrict certain aspects of a non-derogable
r i ght; without depr i.v í ng the right as a Whole of i t s ba s i c purpos e , Since

e reservation referred to by the Commission in Lt s submi ss í on does not
appear to be of a type that i13 desigoed to deny tbe right to life as such,
the Court coocludes that to tbat exteot it can be coosidered, in principle,
as not being incompatible with the object and purpose of the Conventioo.

Reservations have the effect of excluding or modifying the provisions
a treaty and they become an integral part thereof as between the reserv-

State and any other States for Whom they are in force. Therefore,
tbout dealing anew with the question of r e c i proc i t y as i t relates to

TP'<:lP'T"Ur::>tions which, moreover, is no t fully app I icab le as f ar as human r i gh t s
ties are conce r-ned , it mus t be concluded that any mean i ng fu l in ter­

tation of a treaty a1so calla fo r an Lnt.e rpre t a t i on of any reservation



made t.h e r-e t o ,

by re ference
special rules

Reservations must oE necessity therefore also be
to r e l eva nt; pr i.nc i pl e s of general j.n t e r na t j on a I
set out in the Convent itself.

interpre
la ami t he

63. It f0110W8 t ha t a r e s erva t i.on mus t be interpreted by e xami n i ng i t s
text in accordance with the ordioary meaoiog ~ich mU8t be attributed to the
t e rms in ~ ich it has be en formulated wi t h i n the genera 1 context o f the
treaty o f which the r eserva t i on forms 1010 integral pa r t , This ap pr oach mus t
be E0110wed except ~en the r e su l t ant; i nt erpre t a t i on wouLd 1eave the mean i ng
arnbiguous or obscure or wou1d lead to a resu1t ~ich is maniEestly absurd or
unre a sonab l e , A con t r a r y appr oa ch migh t ul t i.ma t e l y lead to the conc Lus i on
thatthe Sta~e iB the sole arbiter of the extent of its international obli­
ga t i.ons on 10111 mat t e r s to ~ich its r-es erva t i on relates, including even a l I
such matters wh i ch the State mí.gbt subsequently declare t ha t it inteoded the
reservation to cover.

64. The La t t e r r e su l t ca nno t be sq ua r ed wí t h the Vi.enna Conven t i.on , ~ich

pr ov i de s that a r es er-va t i on can be made only when s i gn i ng , r a t i f y i ng , a c-:
ce p t i ng , appr ov i ng or acceding to a t r e a t y , [Vi.en na Conven t i on , Article
19.] Thus , wi t.h out exclud í ng the poss i.bi l i.t y that supplementary me an s o f
interpretation might, in exceptional circumstances, be resorted to, the
interpretation of reservations must be guided by the primacy of the texto A
different approach would make it extremely diEficult Eor other States
Parties to understand the precise meaning of the reservation.

65. In interpreting reservations, account must be taken of the object and
pur pos e of the relevant treaty which, in the case of the Conventioo involves
the II pr ot e c t i on of the basic rights of individual human beings, irrespective
o f their na t i.ona Lí t v , both against the State o f their na t i ona l i.t y and a1l
other cont r ac t i.ng States." [The Effect of Res erva t i.ons , supra 42, para.
29.] The purpos e oí t:he Conventioñ-i~p~sesreaT-f[~[tS-on -Che-effect tha t
reservations attached to it can have. lE reservations to the Convention, to
be permissib1e, must be compatible with the object and purpose of the
treaty, it follow8 that these reservations will have to be interpreted in a
manner that is most consistent with that object and purpose.

66. The Court concludes, fu r t he rmore , that s i.nc e a reservation becomes a n
integral pa r t oí the treaty, the reservation mus t also be interpreted by
reference to the principIes set out in Artic1e 29 of the Convention. Thus,
consistent with the considerations that have been noted above, the Court is
of the v i e w t ba t the app l i.ca t i.on o f pa r ag r aph a) o f Ar t í c Le 29 compe l s the
conclusion that él reservation rnay not be interpreted so as to 1imit the en­
joyment and exercise o f the r i ght s and Li.ber t i e s recognized in the Conven­
tion to a greater extent than is provided for in the reservation itself.



Accordingly, given the context of the Commission's request, what is
effect of a reservation to Article 4(4) of the Convention? In answering

TO AR'rICLE 4 )

VI

OF A

67. Kee p i ng t he pr-e ce d i ng con e i.der a t í ons in mi nd a nd in view o f the f a c t

t ha t a c l e ar answe r to t h e f i r s t que s t í on submi t t ed by the Commi.s s i.on is
provided by the text of Ar t i c l e 4(2) o f t he Convention, the Cour t can now
proeeed to an e xami.na t i.on of the se c ond ques t i on , It r e ad s as fo l l ows :
"2) Maya gove r nmen t , on the ba s i.s of a r-es e r va t i on to Ar t i c l e L~(L~) of the
Convention made at the time of ratification, adopt subsequent to the entry
into force of the Convention a law imposing the death penalty for crimes not
sub j e c t to th í s s anc t i o n at the moment of r a t i f i ca t i on?" In other words,
may él State that has made él reservation to Article 4(4) o f the Convention,
which a r t i c l e prohibits the a pp l i.ca t i.on of the death penalty to c ommon
c r i mes related to polítical ofienses, validly a s s e r t that the reservation
ox t ends by i.mpLi.ca t i.on to Ar t i c Le 4(2) and invoke the reservation f or the
purpose of app Iv i ng the death penalty to c r i mes to which that penalty d i d
not previously apply no t wi t h s t a nd i ng the pr oh i.b i t i.on c on t a i ned in Ar t i c l e
4(2)? The difficulties that might have arisen if one sought to answer this
question in the ab s t r ac t disappeared once the Commis s i on called the Court' s
at t ent i on to the text of Guatemala's reservation. The Court wi Ll therefore
analyze the question by reference to that reservation, which it will have to
examine in some detail.

68. In r e La t i.ng Article 4(4) to Ar t i c Le 4(2), the Court f i nds that eaeh
provision, in its context, is perfectly clear and that each has a different

'i ng , Thus, while Article 4(2) imposes a de f i n í t e pr-oh i.b i t i.on on the
death penalty for all categories of offenses as far as the future is
conce r ned , Article 4(4) bans it for political offenses and related c ommon

The latter provision obviously refers to those offenses which prior
to were subject to capital punishment, s i nc e for the future the prohi-

ion set forth in paragraph 2 would have been sufficient. The Court i s
there fore deal 'i ng with two rules having clearl y di fferent purpos e s :

ile Article 4(4) is designed to abolish the penalty for certain ofEenses,
tic1e 4(2) seeks to bar any extension of its use in the future. In other

, above and beyond t h e pr oh í b i t i.on contained in Ar t i c Le 4(2), which
s with the extension of the application of capital punishment, Article

) add s a fu r t he r prohibition that b ar s the application of the death
lty to political offenses related to common crimes even iE such offenses
previously punished by that penalty.



t h i s q ue s t i on , i t must be remembered ab ov e a l l , t ha t a State reserves no
more t h a n VJhat i s cont a i ne d in the text of the r es e r va t i on i t s e l f , Since
the r e s e rv e t i on may go 00 fu r t he r t ha n to exeinp t the reserving State f r orn
the pr oh i.b i t i ou of app Ly i ng t h e d e a t h penalty to po Li t i c a l offenses Oí

related c r i mes , it is apparent that a I I other p r ov i s i on s o f t he ar t i c l e
remaio spplicable snd io full force for the reserving State.

70. Furthermore, if Ar t í.c l e 4, VJhose s e c ond paragr a ph c l e ar l y e s t ab Li sh e s
an ab s o l u t e pr-oh í.b i t i.on on the e x t ens i on of the death penalty io the fu t ur e ,
i s examined as a VJhole, it b e comes c l.e a r t h a t the on Ly sub j e c t reserved i s
the r i gh t to c on t i.nue the a pp Li ca t i on of t h e de a t h penalty to po l i.t i c a I
offenses or related c ommon c r i mes to VJhich that penalty applied prev i ou s l y .
It follows that a State VJhich has no t mad e a r es er-va t i on t o paragr aph 2 i s
bound by the proh i.b i t i on not to apply the death penalty to ne w offenses, be
they political offenses, related c ommon c r i mes or mere common c r i mes , On
the other h and , a reservation made to paragr aph 2, but no t to par ag r aph 4,
would pe rmi t the reserving State to pun i sh ne w offenses with the death
penalty in the future provided, h oweve r , that the offenses in question are
mere common c r i.mes no t; related topolitical o f fens es , Th i s i s so be cau s e
the prohibition contained in paragraph 4, with regard to ~ich no
reservation was made, wou l d cont i.nue to a pp Iy to political offenses and
related common crimes.

71. The Cour t does no t believe, moreover, that it can be r e as onab Ly argued
that a reservation to Article 4(4) can be extended to encompass Article 4(2)
on the grounds that the reservation relating to the prohibition of the death
penalty for political offenses and related cormnon crimes would make no sense
if i t wer e i.napp l i cab Le to new offenses no t previously pun i sh ed wi t b that
penalty. Such a reservation does in fact have a purpose and meaning stand­
ín~ alone; it permíts the reserving State to avoid víolating the Convention
i f it des irc s to c on t inue to apply the death penalty to common c r i mes
related to polítical offenses, ~ich penalty existed at the tíme the Conven­
tion entered into force for that State. The Court having established, more­
ove r , that the aforementioned pr ov i s i on s of Article 4 apply t o different
Ls sue s , [s ee paragraph 68, supra] there is no r e a s on for a s sum i ng either as
a ma t t e r of l og i c 01' law th~t-~- State VJhích, when ratifyíng the Convention,
made a reservation to one provision, was in reality attaching a reservation
to both provisions.

72. The foregoíng conc Lus i on s app Iy , in general, to the reservation made
by Guatemala VJhen ít ratified the Conv en t i.on , The reservation i s ba s e d
solely on the fact that "the Con s t i cu t i.on of theRepublic o f Guatemala, in
its Article 54, on l y excludes from the a pp Li ca t i on of the death penalty,
po Li t i ca I c r i.mes , bu t not common crimes related to po Li t i ca I c r i mes ;" Th i s



exp l a na t i on me r e l y r e fe r s to a rea l i t y o f domes ti,c l av. The reservation
does not suggest that the Coostitution of Guatemala requires the application
of tbe dea t h penalty to c ommon c r i me s r e La t ed to po l i t i ca l o f f en s es , bu t

r ather that it doe s no t pr oh i.bi t the applica t i ou o f the deat.h penalty to
such crimes. Guatemala was, therefore, not debarred from making a more
extensive commitment 00 tbe international planeo

73. Since tbe r'e s erva t i.on mod i f i e s or exc Iudes t he legal effects o f the
proviaion to Which it ia made, the best way to demonstrate the effect of the
modification ia to read the provision as it has been modified. The
substantive part of the reservation "only excludes political crimes frora tbe
applicatioo of tbe deatb penalty, but not commoo crimes related to political
c r i.mes ;" It is c l.ear and neither ambi guous nor' obs cure , and it does no t

lead to a result that is absurd or unreasonable applying the ordinary
meaning to ~he terms to read the article as modified by tbe reservation as
fol1ows: "4(4) In no case sh a l l capital pun i shmen t be inflicted fOL
po l itical o f fens e s ;" tbus exclud ing the rela ted c ommon c r i me s f r om tbe
political oífenses that were reserved. No otber modification of the
Convention can be derived from tbia reservation, nor can a State claim tbat
tbe reservation permits it to extend tbe deatb penalty to new crimea or tbat
it is a reservation a1so to Artic1e 4(2).

74. It follows tbat if tbe Guatemalan r e s e'rva t i.on is interpreted in ac­
cordance witb tbe ord i.na ry mean i ng to be given to i t s terma, witb in the
general. context of tbe Convention and t ak í.ng into account i t s ob j ec t a nd
purpose, one bas to conclude tbat in making tbe reservation, What Guatemala
d i.d was to indicate tbat it waa unwilling to a s sume any commitment otber
tban tbe one already provided for by ita Conatitution. !be Court finds tbat
in its reservation Gua t éma l a failed to manifest ita unequivocal r e j e c t i.on oí
tbe pr ov i.s i.on to Whicb it attacbed a r eserva t i on , Altbougb t h i.s fact does
not t rans form tbe r-eserva t í on into one tbat í s unique in charac t er , í t does
at tbe very 1east reinforce tbe view tbat tbe reservation sbould be narrowly
interpreted.

Tbe instant op í n i.on oí tbe Court r e fe r s o f c our s e not only to tbe
reservation of Guatemala but also to any otber reaervation oí a like nature.

Now, tberefore,

THE COURT

l. Unanimously, rejects tbe request of tbe Government of Guatemala
tbat it ab s t aín f r om r ender i ng tbe adv i s ory op i n i on requested
by tbe Commission;



2. una n i.mou s l y , f i nd s t.b a t it has the
advisory apioian; and

isdict ion to r e nde r t h i s

3. as r e gard s the ques t i on s cont.a i ned in the request for an ad~

visory opioion presented by the Commission on the interpretation
of Artic1.es 4(2) and 4(4) of the Convention,

18 al! THE OPINlaN~

a) In reply to the question

1) Maya government app l y t he de a t h penalty fo r crimesfor
"Ihich tbe domestic Leg i.s La t í.on d í d no t p r ov i.de such pun i shme n t
at the time the Americao Conveotioo 00 Humao Rights entered into
force for said state?

By a uoanimous vote

t ha r the Conveotion imposes an absolute pr oh i.b i t i on 00 theex­
t ens i.on 01' tbe deatb peoalty and that , consequently, tbe Govero­
ment of a State Party cannot; apply tbe death penalty to c r i.mes
for "Ihicb such a penalty was not prev i ous Ly provided for unde r
its domes tic law, and

b) In reply to tbe question

2) May a government, on tbe ba s i s of a r e s e rva t i on to Ar­
tiele 4(4) oí tbe Conventioo made a t the time o f r a t i f i ca t i.orí ,
adopt subsequent to the eotry ioto force of the Cooveotioo a law
í.mpos í.ng t.he death penalty for c r i.mes not subject to t h i s saoc­
tion at the moment of ratificatioo?

By a unaoimous vote

tha t a r es e rva t i.on restricted by its own wording to Ar t i c l e 4(4)
of the Convention does not allow the Government of a State Party
to extend by subsequent legislation tbe application of the deatb
penalty to c r í.mes for "Ihicb this penalty was not previously
provided foro



Done in Spanish sud EngliBh~ the Spsnish text being authentic, at the seat of
the Court in San Jose~ Costa Rica, this eighth of September, 1983.

PEDRO NIKKEN
PRESIDENT

THOMAS BUERGE:NTHAL

MAXIMO CISNEROS

ROOOLFO E. PIZA E.

CHARLES MOYER
SECRETARY

Judges Reina and piza presented separa te votes.

HUNTLEY EUGENE MUNROE

CARLOS ROBERTO REINA

RAFAEL NIETO NAVIA



GOVERNMENT OF COSTA RICA (IN THE MATTER OF VIVIANA GALLARDO ET ALe)

No~ G 101/81

ORDER OF SEPTEMBER 8, 1983

THE INTER-AMERICAN COURT OF HUMAN RIGHTS,

WHEREAS:

1. On November 13, 1981 this Court adop t ed a Res oIu t i.on , ~ich r a ad as
fo l Lows t

to grant the subsidiary plea of the
to refer the matter to the Iuter-American

application of the
examine the case of

l. Decides, unanimous1y, not to admit the
Governmeñt-of-Costa Rica, requesting the Court to
Viviana Gallardo ~! ~l.;

2. P~~i~~~, unanimously,
Government of Costa Rica aud
Commi8sion ou Human Rights;

3. Decides, unan i.mousl y , to r e t a i,n the app l i ca c i on o f the
Governmeñt-of-Costa Rica on its docket pending the proceedings of the
Commission.

2. On June 30, 1983 the rnter-American Commission on Human Rights adopted
a resolution, the relevant parts of ~ich are set out below~

1. Article 48, par ag r aph 1, c l aus e c ) of the American Convent i on
on Human Rightsrelat i ng to the procedure e s t ab I ished for the process­
i ng o f individual commun i.ca t i ons notes that the Commissioo may declare
the pe t i t i.on or commun i ca t i on inadmissible or out o f orde r on the
basia of information or evidence subsequently received.

2. Article 32, clauses b) aod c) of the Regulatioos of the Commis­
s í on states t ha t it is ne ce s sary in advaoce to decide 00 o t her ques­
t i ons related to the admi.s s i.b i.Li.t y of the pe t i t i on or its maoifest
ioadmissibility based 00 the record or submissioo o f the parties and
~ether grounds for the pe t i t i on ex i s t or subs i.s t and , i f not , to
order the file closed.



RESOLVES:

2. To eommunieate this Resolution to the Government o f Costa Rica
and to the Inter-American Court of Human Rights.

3. To close the file on th í s mat t e r , as provided for in Article
32(c) of the Regulations of the Inter-American Commi.s s i on 00 Human
Rights.

to the General
S2( g) o f the

4. lo view of the f ore go i.ng , the pe t i t i on advanced Ls man i f e s t l y
out of ordersioce the grounds that led to its introductioo no looger
subsist, as required by Article 48, paragraph 1, clause c) of the Pact
of Sao Jose and Articles 32 b ) and c ) o f the Regulations o f the
Inter-American Commissioo on Human Rights.

S. The Lns t i tu t i ona I system for the protection o f human rights
established in the Convention for the proce s s i ng of petitions or com­
murri ca t i.ons , within the limits set for Lt , and to ~ich the States
Pa r t i.e s have voluntarily agreed to ab i de , ope r a t e s , except in cases
spe c í, fieal1y pr ov i.ded for in the Convention itself, in lieu of the
domestic legal s ys t em, in accordance with generally r ecogrri.zed
principIes of international law.

L Fr orn lhf' ev i de uc e sub eeq uen t Ly r-ece i v ed by t h-: Cornm i s s i on , i n

particular~ the replies submitted to it for coosideratioo by the
Cove r nmen t of Costa Rica; toe s tu dy o f l e t t e r No. 034~81 f r om the
Office o f the Prccura t or General o f the Na t i.on ; t h e formal i nqu i ry
request presented by the fis agent of San Jose; the sentences
haoded clown io the case agaiost José Manuel Bolanos fol' the crimes of
qualified homicide, aggrav a t ed a s s au l t; and simple a s sau l t o f Viviana
Gallardo, Alejandra Bonilla Le iva and Magaly Sal azar Nas s a r ; and toe
investigation conducted by the Director of Judicial Investigations, it
is c l ear t ha t the Oover-nmen t o f Costa Rica a c t ed in conformity with
cur r e nt; legal prov i.s i ons and pun i sh ed with full force of the l aw t he
persoo l'espoosible for the acts charged.

l. To declare ioadmissible the pet~t~on made in the present
matter, under the terms of ArtieIe 48, paragraph 1, elause e) of the
American Convention on Human Rights.

4. To inelude t h i s Res o l.u t i.on in i.t s Annua l Report
Assembly in aeeordanee with the terms of Artiele
Regulatioos of the Commission.



AND WHE:REJ~S

The
nn s s i on on
h av i ng
under Art
the docket

r e a s on s gi ven on which t h e Res o Lut i on o f t.h e In t er--Ame r i can Corrr-
Humau Rights is based lead to the couclusioo that, the Commission

ita de ci s ion i n the manner s e t fo r t h , t her e i s 00 r eas on ,
les 61(2) and 48-50 o f the Convent i.on for the case t o rema in on
of the Court.

NOW, THEREFORE, RESOLVES BY A DECISION OF SIX VOTES TO ONE:

1. To s t r ike f r om its docke t the case "Tn the Matter o f Ví.vi ana Gallardo
et aL" (No. G 101/81.)

2. To eLose the file on t h í s ma t t e r ,

3. To commuuicate this Resolution to the Government of Costa Rica and to
the ruter-Americau Commission on Human Rights.

Nothing in t h í s orde r is t o be understood as be i.ng Lnt.ended to a f fe c t the
rightof any i nt.er es t ed individual f r om r es or t i.ng to any and a11 remedies
that the laws of Costa Rica may provide.

Done in Engl i.sh and Span í sb , the Bpan i sh t ax t being aut.h en t i c , at the seat
of the Court in San José, Costa Rica, this eighth day of September, 1983.

PEDRO NIKKEN
PRESIDENT

TROMAS BUERGENTHAL

MAxrMO elSNE ROS

R. E. PIZA E.

CHARLES MOYER
SECRETARY

HUNTLEY EUGENE MUNROE

CARLOS ROBERTO REINA

RAFAEL NIETO NAVIA

Judge Rodolfo E. Pi~a E. presented s ,dissenting opinion.



(Trans latian)

Preseot:

INTER-AMERICAN COURT OF HUMAN RtGHTS

ADVISORY OPINION OC-4/84
OF JANUARY 19~ 1984

PROPOSED AMENDMENTS TO !HE
NATURALlZATION PROVISIONS OF !HE

CONSTlTUTION OF COSTA RICA

REQ~STEt> BY
THE GOVERBMENT OF COSTA RIC.

Pedro Nikkeo, Presideot
Thomas Buergeothal~ Vice President
M4ximo Cisoeros, Judge
Carlos Roberto ~eioa, Judge
Rodolfo E. Piza E., Judge
Rafael Nieto Navia, Judge



A180 pre8ent~ eh r , Sec r e t a rv
Manuel Ventura, Deputy Secre

ras COURT~

8S above,

gives the following Advisory Opinion:

1. In a telegram dated June 28, 1983, received t ha t s ame day a t the
Inter-American Cour t of Human Rights (he r-e í na f t e r "the Cour t "}, the Execu­
tive Secretariat of the Permanent Committee on Legal Affairs of the Legisla­
tive Assembl y of the Republic of Costa Rica reported that t h e Special Com­
mittee set up to study cer t a i.n propo se d amendments to Ar t í.c Les 14 a nd 15 o f
the Cons t i t u t í.on (he r e i naf t er "th e Constitution") o f that country had
decided to seek an advisory opinion from the Court on the proposed
cons t i t ut i ona l, amendment s ,

2. By document No. l588-8L~ SGOI-PE, dated July 21, 1983 and received a t
the Court one day later, the Vice-Minister of Foreign Affairs of Costa Rica
expressed h i s Government' s de s í r e t o ob t a i n the op i ni.on of the Cour t r-el a t-:
ing to the above-mentioned proposed amendmen t s , Wüh his commun i cs t i.on t o
the Court, the Vice-Minister enclosed the present text of Articles 14 and 15
of the Constitution, the text of the proposed amendments, and the opinion of
the Special Legislative Committee that had reviewed these amendments.

3. By a communication dated Augus t 8, 1983, s i gned by the Minister o f
Justice and received at the Court on August 9, the Government of Costa Rica
(here í naf t er "t.b e Government") made a formal request for the aforementioned
advisory opinion, conforming it to the rules governing the advisory proceed­
ings of the Court and , in particular, to the pr ov i s i ons o f Art icle 51 of the
Rules of Procedure.

4. In accordance with the decisiori made by the Court at its Third Special
Se s s i o n , held from July 25 to August 5, 1983, the Secretary o f the Court
invited certain Costa Rican juridical institutions to present their views on
the instant r eque s t and any other Lnforma t i.on or relevant documen t s by Sep­
tember 1, 1983. The de s i gna t ed Lns t i t ut í.ons were selected by the Court in
consultation with the Government of Costa Rica.

5. During the Ninth Regular Session, the President of the Court fixed the
date of the public hearing for September 7, 1983, in order to hear the views
of the Government's Agent as well as those o f the institutions that had
indicated their desire to participate in the hearing.



1

STATEMENT OF THE ISSUES

r'e pre se n t a t i v e s p re se n t ed ora 1

2) Nationals of the other countries of Central America, who
are ~f good conduct, who have resided at least one year
in the republic, and who declare before the civil regis­
trar their intention to be Costa Ricans;

1) Those who have acqu i red this status by virtue o f former
laws;

The following are Costa Ricans by naturalization~

ARTICLE 14. By Naturalization

3) Native-born Spaniards and Ibero-Americans who obtain the
appropriate certificate from the civil registrar,
provided they have been domic iled in the country dur i ng
the two years prior to application;

1) Present text of Articles 14 and 15 of the Constitutio~ of Costa
Rica:

II. PROVISIONS TO BE ANALIZED IN THE DETERMINATION OF COMPATIBILITY

Francisco S'enz Meza, President of the Supreme Electoral Tribunal,

Carlos José Gutiérrez, Agent and Minister of Justice,

Rafael Villegas, Director of the civil Registry, and

Luis Vare la, Representative of the Faculty of Law of the University of
Costa Rica •.

Guillermo Malavassi, Member of the Legislative Assembly,

226. At the pub I i c hear i ng , the f ol I
arguments to the Court~

7. The relevant parts of the Government's request for an advisory opinion
read as fo l l ows t



4) Central Ameri ca ns , El a nd Lbe r o-Ame r i c a ns wh o are
not ne t i.va-b or n , and othe r fore ne r s tJoo h av e be e n
d omi.c i l ed in Costa R for a mi.n i mum pe r i od of f i v e
y e a r s i.mmed i.at e Ly prece d i ng tb e i r a pp l i ca t i o n f or
na t ur a l i.z a t i.on , in a cc ord anc e th t he r eq u i reme n t s of
the La w;

5) A foreign woman who by mar r i.a ge to a Costa Ri.c a n loses
he1" nationality 01" who indicates her desi1"e to become a
Costa Ri.ca n;

6) Anyone wno receives honorary nationa1ity from the Legis­
1ative Assemb1y.

ARTICLE 15. Req u i reme nts fo r Natur a l i.aa t í.on ; the Concept o f
Domici le

Anyone who app l i e s for na t ur a Li.za t í.on must g i.ve evidence in
advance of good conduct, must sho"" that he has a kno'WO occupa­
tion or means of livelihood, and must promise to reside in the
repub1ic regularly.

For purp ose s of natura1ization, domieile implies residence a nd
stab1e and effeetive eonnection with the nationa1 eommunity, in
aecordance with regu1ations estab1ished by 1aw.

2) AMENDMENTS PROPOSED by the Specia1 Committee of the Legis1ative
Assembly in its Opinion of June 22, 1983.

ARTICLE 14. Tbe fo110wing are Costa Ricans by natura1ization:

1) Tbose who have acquired this status by virtue o f
previous 1aws;

2) Native-born na t i.ona l s o f the other countries of Central
Ame r i ca , Spaniards and Ibe r o-Ame r i.caus wí t h five ye ar s
o f f i c í a I r'e s i.de nc e in the country a nd who fulfill the
other requi1"ements of the 1aw;

3) Central Americans, Spaniards and Ibero-Americans,
are not native-born, and other foreigners who have
offie ia 1 residenee for a minimum period o f seven
and who fu1fil1 the other requirements of the 1áw;

who
held

years

4) A for e i gn woman who by mar r i age to a Costa Ric a n loses
her nationa1ity 01" who, after two years o f marriage and
the same period of residency in t he c ou nr ry , indica tes
her desire to take on ou1" nationality; and



5) Anyo ne ',,¡ha r e ce i.ve s h onor ary na t i ona l i t y f r oui t he Lp~iR'~

1ative /\ssemblyo

ARTICLE 15.- Anyone who app l i e s fo r na t ur a Li za t i on must gi.ve
évi de nce in advance o f good conduc t , mus t sh ow t ba t he has a

known occupa t i.on or mea ns of Li.ve l ih ood , and mus t know b ov to
speak, write and read the Spanish language. The applicant
shall subnri t to a compr'eh ens i.ve exami na t Lon on the h i s t ory o f
the country snd its values and ahall, at the same time, promise
to reside within the na t i ona l territory regularly and swear to
respeet the eonstitutional order of the Repub1ic.

!he requirements and procedures for
naturalization shal1 be established by law.

applieations of

3) MOTrON OF AME NDMENT to Artic1e 14(4) of the Constitution
presented by the Deputies of the Speeia1 Committee:

A fore i.gnar who by marr i age to a Costa Ri.can loses h i s or her
ua t i.ona l i t y and wh0t a f t er two ye ar s o f mar r i age andthe s ame
period of residenee in the eountry, indica tes his or her desire
to take on the nationality of the spouse.

b) Articles of theConvention

The abovementioned legal texts should be compared to the following ar­
deles o f the American Convention on Human Rights in, order t o deter­
mine their compatihility:

Article 17. Rights of the Family

Paragr-aph 4. The States Par t í es shall take appr opr i a t e steps
to ensure the equality of rights and the adequate balancing of
responsibilities o f t he spouse s as to mar r i age , during
marriage, and in the event of its dissolution. In case of dis­
sol ut i on , prov i.s i on shall be made for t he nece s sar y protection
of any children solely on the basis of their own best interests.

Article 20. Right to Nationality.

l. Every person has the right to a nationality.

2. Every per son has the r i ght to t he nationality of the
state in whose territory he was born if he does not have the
right to any other nationality.

3. No one shall be arbitrari1y deprived o f h i s nationality
or of the right to change it.



Artícle 24. Right to ual Protection

All pe r so ns are eq ua l befare the Law, Co ns e q ue n t Ly , they are
e n t i.t Led , without d Lsc r i mi na t i.o n , to equa l pr ot e c t i on o f the
I av-

111. SPECIFIC QUESTIONS ON WHICH THE OPINION OF THE COURT 18 SOUGHT

In ac c ordance with the r-eques t orí.g í na l Ly made by the Bpec í.a I COIn­
mittee to study amendments to Articles 14 and 15 of the Constitution,
the Government of Costa Rica requests that the Court determine:

a) Whether t he pr o po s e d amendments are compatible wí th the
a fcr emen t í oned pr ov í s í.ons o f the American Convention on Human
Rights.

Specificalty. wi.th i n t he con cext o f the pr-e c ed i.ng que s t i on , t he
f0110wing questions should be answered:

b ) 1$ the r í.ght; of ev ery pe r son to a na t i.ona l i.ty , s t i pu La t ed Ln
Ar t i c Le 20( 1) o f the convent í.on, affected in any way by the
proposed amendments to Artic1es 14 and 15 of the Constitution?

c ) 113 the pr oposed amendment to Ar t i c Le 14(4), accord i ng to the
text proposed in the Opinion of the Specia1 Committee, compati­
ble with Article 17(4) of the Convention with respect to
equality between spouses?

d) 18 the text of the motion of the Deputies found in their op1n­
ion to amand tb i s s ame paragr aph compatible with Article 20(1)
of the Convention?

ADKlSSIBILITY

8. This advisory Op1.n10n has been requested by the Government pur suarrt to
Article 64(2) o f the American Convention on Human Ri.gh cs (he r e í.na f t er "tihe
Convent i on'"}, The Cour t ' a opi.n i cu í.s sought conc er ni.ng the compatibility of
ce r t a i n pr opo sed amendme nt s to th e Cons t i t.ut i.on with var i ous pr ov i s i.ons o f
the Convention.

9. Article 64 o f che Convention r eads as fol1ows:

(1) The memher s tates o f the Or gan i.aa t ion may consul t the Cour t

r e ga r d i.ng the i.n t erp r e t a t i.on of th i s Convention or o f o t he r t rea t i e s



c o nc e r n i ng Lile pr o t e c t i on o f human r t s t n Lile American s t a t.e s ,
Within t h e i r sph e r e s o f cornpe t.e nce , t h e or ga ns l i.s t ed in Chapte X o f
the Charter of the Organization of American States, as amended by the
Protocol oE Buenos Aires, may in a like manner consult the Court.

(2) The Cour t , a t the r eque s t o f a mernb e r s t a t e o f the Organ
tion, may provide that state r~th opinions regarding the compatibility
of any o f its dome s t i c laws with the a fo re sa i d Ln t e r na t i ona l Lns t r u­
men t s ,

10. Costa Rica, be i ng a Member Sta te o f the Organiza tion o f American
Stia t e s (be r e i.na f t.er "the üAS"), has standing to r eque s t a n adv i sory opio ion
under Article 64(2) of the Conventioo.

11. It sh ou l d be no t ed t ha t the Lns t.an t r eq ue s t was initially referred to
the Court by a Committee o f the Legislative As semb Iy , which i s no t o ne of
t he governmental e nt i t i.e s empowe r'e d t o speak for Costa Rica on t he inter­
na t i.ona l planeo Only when the Minister of Fore í.g n Af f a i r s formally filed
t he reque s t , followed by the commurrí.ca t i on of the Minister of Justiee sup­
p ly.ing relevant i nforma t i.on be.ar i ng en i t , d i d the Cour t b e come se í.zed o f
the matter now before it.

12. The instant request, being the first to be referred to the Court under
Artic1e 64(2), raises a numbe r o f issues bear i ng on í t s admissibility that
have not been previously considered by the Court.

13. Since the instant request does not relate as such to laws in force but
deal s Lns t ead with proposed amendments t o the Cons t i t ut i on, í t sh ou l d be
asked whether the reference in Article 64(2) t o "domes t i c l avs" i.nc l udes
constitutional prov í.s i.ons and whether the propose d Le g í s La t i.on comes wi t h i n
the s cope of the Courts advisory jurisdiction under that ar t í c Le o f the
Convention.

14. The a ns wer t o the f i r s t que s t i on adtn i t s o f no d oub t ; whenever an in­
t erna t í.ona l agreement s peaks o f "domes t i.c l avs" without in any way quali­
fying that phrase, either expressly or by virtue of its context, the refer­
ence mus t be deemed to be t o a Tl nat i ona l legislation and legal no rms o f
Wbatsoever nature, including provisions of the national constitution.

15. The answer to the second question is more difficult. The request does
not seek an advisory op i n i on referring to a d omes t i c law in force; i t in­
v()lves a legislative proposal for a cons t i t ut i.cna I amendment which has not
as yet been adopted by the Legislative Assembly, although í t has been ad­
mitted for debate by the latter and was approved by the a pp r op r i a t e Com­
mittee.

16. It sh ou l d be borne in mi nd that under Ar t i.c l e 64(1) the Court would
have jurisdiction to render an advisory opinion requested by a Member State
of the OAS on the question of Wbether a proposed law is compatible with the



Co nv e nt i o n, Although i t 18 true th t in t h i
f'o rmu La t ed él di f fe ren t manne r it couLd
ident 1 in character to the one tbat iB

c o n t e x t the request vou l d be
neve r t h e Le s s i nv o l ve an i s sue
saged under Article 64(2).

17 The 001y majar d i f fe r ence b e twee n op i n i ons de a l t wi t h und e r Ar t i c l e
64(1) snd those falling uoder Article 64(2) ia one of procedure. Uoder Ar­
tic1e 52 o f tbe Rules of Pr oc edur-e , advisory op i n i.o ns filed unde r Ar t i c l e
64(2) of the Convention aré oot ipso facto subject to the system of notices
t h a t a pp líes to Ar t í.c Le 64(1) opiñio-os:---Instead, in dea l í.ng with r eques t s
under Article 64(2), the Court enjoys broad discretioo to fix, on a case by
case ba s i s , the procedures to be fo l Lowed , it b e i.ng quite likely t h a t t h e
r e q ue s t ed op i n i.o o , by i t s very ua t ur e , can p r o pe r Ly be resolved wi t h ou t
seeking views other than those of the applicant state.

l8. Any attempt to interpret Ar t i.c l e 64(2) as r e fe r r i ng exelusively to
l aws in force, that is, to Laws that have passed through a11 the r equ i r e d
stages r e su l t i ng t n t he i r enactment, wou Ld bave the effect o f preventing
states f r orn seeking advisory o p i.n i ons f r om the Court r e l a t i ng to draft
legislation. 'fuis would mean that states would be compelled to complete all
s t ep s p r e s c r i.bed by domestic law fo r the enactment o f a law before being
able t o seek the op i.n i o n o f the Cou r t r egard i ng the c ompa t i.b i l i t y o f that
l aw wi t h the Conve n t i on or with other treaties conc e r n í ng the pr ot e c t i.on o f
human rigbts in the American states.

19. It sh ou l d also be kept in mind that t he advisory j ur i s d i c t i on o f the
Court W8S established by Ar t i c l,e 64 to enable i t "t;o pe r fo rm a service for
a11 o f the members of the inter-American system a nd i s designed to as s i s t
them in fulfilling their Ln t e r na t i.ona L human rights obligations" [l/A Court
H.R., "Other t.re a t i e s" Subject to the Adví.aorv .Jur i s d i.c t i on o f the Court
( Ar t • 64 Ame~ic~-'-C;ñveñt[;ñ-oñ--Hú"mañ-Rights):--Advr;or-i-OpIñT;;ñ--ó(r--CTlff-o f
Septe;:¡;¡;er--24~,--1982:--f;e-r-res--A--Ño-.--C--p-ar-a. 39.] Moreover, as tbe Cour t

noted elseVJhere, ita advisory jurisdiction "is designed to assist states and
organs to comply ~nth snd to apply human rights treaties without subjecting
tbem to the formalism a nd the sanc t i o ns associated with the contentious

judicial proce s s;" [l/A Court H.R., ~~~~Ei~!i~~~__~~__t..!J3__.P~~~E__.r~~21:.!1
(Arta. 4(2) and 4(4) American Convention on Human Rights), Advisory
6pIñioñ-oc:3783-~f-S;pt;~b;r-8~-1983:-SerIes-A-Ñ~:-3:-para.43.]

20. Artic1e 29 of the Co nv e n t i on contains the following spe c i f i c rules
applicable to questions of interpretation:

Article 29. Restrictions Regarding Interpretation

No provision of this Convention shall be interpreted as:

a. pe rm i.t t i.ng soy Sta te
enjoyment 01' exercise
this Convention or to
provided for berein;

Party, group,
of tb e r í.gh t s
restrict tbem

or pe r s o n to suppress the
and freedoms recognized in

to a greater extent than is



c. precluding o t her r i ght s or gu ar an t ee s that are inherent in the
human personality or derived from representative democracy as a
forro of government; or

d. exc1uding or 1imiting the effect that the American Dec1aration
of the Rights and Duties of Man and other internationa1 acts of
the same nature may have.

deemed to
to t h i s

Court has determined, moreover, that "the rules of interpretation
the Vienna Convention ron the Law of Treaties] •••may be

relevant Ln t erna t í ona I law p r i.nc i p Le s app l i.cab l e

[~~~~~i~~i~~~_~~_~~~_~~~~~_~~~~!~r, ~~E~~ 19, para. 48.]

21. This
set out in
state the
subject."

This provision was designed specifica11y to ensure that it would in no case
be í.nte rpre t ed to pe rmi t the de n i a I or' r e s t r i c t i.on of fundamental human
ri~hts and liberties, particularly those rights that have already been rec­
ognized by the State.

22. In de t e rm i n i.ng whether t he pr oposed legislation to which the request
relates may fo rm the ba s í s o f an advisory o p í.n i.on unde r Article 64(2), t h e
Court must therefore Lnt e rp r e t the Convention "in good faith in accordance
with the ord i na ry meaning t o be given to the t e rms o f the treaty in their
context a nd in the l i ght of its object and purpose ," [Vienna Convention on
the Law of Treaties, Article 31(1); Restrictions to the Death Penalty, ~~E~~

19, para. 49.]

b , r-es t r i c t i ng the e n j oyme ut or e xe rc i se o f a ny r i ght o r f r e ed om
recognized by virtue of the laws of any State Party or by vir~

tue of ano t her conv e n t i on t o which one of the s a i d s t a t e s i s
party;

23. It follows that the "ord inary mea n i ng" o f terms ca nno t o f itse l f
become the sole rule, for it must always be considered within its context
a nd , in particular, in the l í.ght of the object a nd purpose o f the t rea ty ,
In its Advisory Opi.n i on on the Competence of the General Assembly for the
Admission of a State to the United Nations, the International Court of Jus­
tice dec1ared that "the first duty of a tribunal which is called u pon to
interpret and apply the provisions of a treaty, is to endeavour to give ef­
fect to them in their natural and ord i.nary meaning in the context in which
they occur" [Competence of the General Assembly for the Admission of a State
t o the Uni t ed-Ñat1~ñs-:-Ad-;1~ory-()pTñro-n-:--{:C-Y:-Riports-f950:-pag;-8r:-~ich
of-ñec;ssity-iñcfüJ;s the object and purpose as expressed in some wáy in the
contexto

24. The Court has held [Restrictions to the Death Penalty, supra 19, para.
47) in dea l i.ng with reser;-a-t-ro-n-s,--but-tTils--argü"~iñtis--equal1y-validwhen
app l i.e d to the articles of the Convention, that the interpretation to be
adopted may not lead to a result that "weakens the system of protection



e s ta b l i sh e d by [the Conve o t i on ] ,ti be a r i ng in mind t h e f a c t t ba t t he pur p o s e
and a irn 01: t h a t j.ns tt-ume nt; i s " t h e ion o f the b a s i c rights al: indi­
vidual human b e i ng s" [l/A Court H.R., 'rile Effect ol: Reservations on th
En t i.ut o Force of tbe American Convent Human R t s

27. Experieoce Lndi.ca t e s , mor e ov er , that once a 1aw hasbeeo p r omu l ga t ed ,
él very sub s t ant i.a l amoun t of time i s like1y to elapse before i.t can be
repealed or a nnu l l e d , even Ylhen it has been determined to v i o l a t e t he
state's internatiooal obligations.

26. Thus, if the Cour t were to decline to h ea r a gov e r nment ' s request for
an adv i s o ry op i n i on b ecaus e it concer ned "propo s ed l.aws" and not laws du1 y
promu1gated and io force, this might io some cases have the consequeoee of
fore ing a goverumerrt de s i r i.ng the Court' s op i n í on to vio1ate the Convent i.on
by the formal adopt i.on and po s s i.b Ly even application o f the l e g i s La t i.vé
measure, Ylhich s t ep s would th e n be deemed to pe rm i t the ap pe a I to the
Cour t , Such a requirement would not "give effect" to the ob j ec t i.ve s of the
Convenr i o n, for í t does not advance the protection o f the individua l' s ba s í.c
human rights aod freedc~s.
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25. In t h i s eontext, the Cour t c o nc I ud e s that its adv i s ory fu nc t i on , as
embodied in the s ys t em for the protection of ba s i,c r i.gh t s , i s as ex t e ns i.ve
as may be required to safeguard such r i ght s , limited only by t he r e s t r i c-:
t í.ons that the Convention itself i.mpose s , That is to say, j us t as Article 2
of the Convent i on r e qu i re s the Sta tes Par t i e s to "adopto •• such legislatíve
or other mea s ure s as may be nece s s a ry to give effect to [the ] r i g h t s and
f r ee d oms" of the individual, the Court I s advisory funetíon mus t a l s o be
viewed as being b r oad enough in s cope to give effect to t h e s e r i.gh t s a nd
f re e doms ,

28. Kee p i ng t he above co ns i.de r a t i.o ns io mi nd , the Cour t conc1udes t ha t a
r e s t r i c t i.ve r e ad i.ng of Article 64(2), which wou l d pe rm i t states to request
advisory o p i n i ous under that prov i s i on only in relation to Laws a Lr e a dy in
force, would undllly 1imit the advisory function of the Court.

29. Th e foregoing conc1usion Ls no t to be u nder s t.ood to mea n that t he
Cou r t has t o a s sume jurisdiction to dea1 with any and a11 d r a.f t; Laws or
pr-o po aa l s for legislative a c t í.on , It 001y mea ns that the mere fact tbat a
1egislative proposal iB oot as yet in force does oot !E!~ !!~~~ deprive the
Court of jurisdiction to deal with a request for an advisory opinion relat­
ing to it. As the Court has already had oceasion to note, "its advisory
jurisdietion is permissive in charaeter [and] ••• empowers tbe Court to decide
Ylhether the eireumstances of a request for an advisory opinion justify a
decision rejecting the request" ["0tber Treaties," supra 19, para. 28. See
a 1so "~~!~!!~!:!~~!_!~_!.:.~~_~~~~~_~~~~f!y-:'¡-!-iET!-1-9, p~r~-:- 36] •



30. In de c i d i ng whether to adrn i t or r e je c t ad v i s or v o p i n i on requests re­
l a t i ng to l e g i s l a t iv e proposals as d i s t i.ngu i.sb ed f r om l avs in force, t h e
Court must carefully scrutinize toe request to determine, inter alia,
whether its pur po se i s t o as s i s t t h e r eques t i ng s t a t e to b e t t e r -;'-omply t h
its i nter ne t i.one I human r i ght s ob Li ga t i ons , To th i s e nd , t he Cour t wi.Ll
h ave to e xe rci se g r ea t care tú e ns ure t h a t I t s adv i s o ry j ur i s d i c t i on in such
instances is nút resorted to in order to affect the outcome ol' the domes tic
legislative process for narro"l partisan political endso The Court, in other
word s , mus t av o i d becomi.ng emb r o i l ed in dome s t í c po l i.t i c a l s quabb l e s , which
could affect the role which the Convention as s i g ns to i t o In the i ns t a n t

case which, more ov e r , is wí t h ou t precedent in t ha t it i.nv ol ve s a gover n­
ment' s request for the r ev i.e w by a n i nt e r na t i.ona I c ou r t of a pro po s e d con­
s t i t u t i ona l ame ndme nt , the Court f i.nds no r e a s on whatsoever t o decline c om­
plying with the advisory opinion requesto

In

ISSUKS RELATING ro THE RIGHT ro NATIONALITY

31. The questions posed by the Government involve t wo sets of general
legal problems which the Court wi Ll examine separa t e Ly • There is, f i r s t , a n
issue related to the right to nationality e s tab l í.sh ed by Ar t i c l e 20 of the
Convention. A second set of questions involves issues of possible discrimi­
nation prohibited by the Convention.

32. It is generally accepted today tbat na t i ona l i t y is a n i nh ere nt r i ght
of .'111 human beings. Not only is nationality the basic requirement for the
exerc i se of po l i t í ca I rights, it a l s o has an important bear i ng on the
individual's legal capacity. Thus, despite the fact that it is traditional1y
accepted that t he c o nfe r r a I a nd regu1ation of na t i.o na l i ty are ma t t e r s for
each state to decide, contemporary deve10pments indicate that international
law does impose certain limits on the broad powers enjoyed by the states in
that area, and that the manner~ in which states regulate matters bearing on
na t i ona l i.ty cannot today be deemed wi t h í n t he i r sole j ur i.s d i c t i on ; those
power s o f the state are a I s o c i rcumsc r í bed by their obligations to ensure
the full protection of human rights.

33. The c l as s i c doctrinal po s i t i on , whi.c h viewed nationality as a n at­
tribute granted by the state to its subjects, hasgradua1ly evolved to the
po i.nt; that na t i ona l i ty i s today perceived as í nvo lv i ng the jurisdiction of
the s tate as wel1 as human righ ts í asue s , Th í s has been recognized in a
r'e-g i o na 1 ins trument, -t he American Declaration of the Rí.ght s a nd Dut i e s of
Man of May 2,1948 (b e r e i na f t e r "th e American Declaration"), whose Article
19 reads as fol10"ls:

Every person has the right to the nationality which he is entitled by
Law and t o change it, if he so wí sb e s , for the na t í ona l i t y ofany
other country that is willing to grant it to him.
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Ano t he r i ns t rume n t , t he Universal Dec l ar a t i on o f Human R s (b e r e i na f
"the Universal De c l ar a t i o ), a pp r oved by t h e United Na t í o ns on Dec embe r la,
19 L¡8, p r ov i de s the f o Ll owi.ng in i t s Ar t i c l e 15:

l. Everyone has the right to él nationality,
2; No one sha l l be ar b i.t r-ar ily deprived of h i s na t i ona l i t.y nor

denied the right to change his nationality.

34. The right of every human being to a nationality has been recognized
as such by Lnte r na t i ona I La w, 'I'wo a s pe c t s o f this r i gb t are reflected in
Ar t i c Le 20 o f the Conv e nt i.o n ; f i.r s t , the r i ght to a na t i ona Lí t y established
t h e r e i n pr ov i de s the individual wi t h a minimal mea s ure o f legal protection
in interoational relations through the link his nationality establishes be­
tweeo bim Bod the state in question; and, second, the proteetion therein ae­
corded tlle individual against the arbitrary deprivation of his nationality,
wi t h ou t likdch he woul d be deprived for a11 pr a c t i.ca I pu r po s e s of a11 o f h i.s
po I i t i ca 1 r i.ght s as 'W!~ll as of those civil rights t h a t are t i.ed t o the
nationality of the iodividual.

35. Nationality can be deemed to be the po l i t i c a l a nd legal bond that
Li nk s a pe r s on to a given state and b í.nds him to it wí t h ties o f loyalty and
fidelity, entitliog him to diplomatic protectioo from that state. lo
different ways, most states have offered iodividuals ~o did oot origioally
possess their natiooality the opportuoity to acquire it at a later date,
usually through a declaration of iotention made after complyiog with certaio
eonditions. lo these cases, natiooality 00 looger depeods 00 the fortuity of
birth io a given t e r r i t ory or 00 pareots h av i.ng that na t í.ona l i t y ; it i s
based rather on a vo1untary act aimed at establishing a relatiooship with a
given po Li t i.ca I s oc i.e t y , i t s culture, its way oflife and its values.

36. S'i.nc e i t i.s the state that offers the possibility o f a c qu i r i.ng i t s
natiooality to pe r s ons who wer e origioal1y alieos, i t is na t ur a l that the
cooditioos a nd procedures for its acqu i s i t í.on should be goveroed pr i mar i, 1y
by the domestic law oí that s t a t e , As loog as such rules do oot cooflict
wi t h superior norms , it i s the state c onf e r r i ng oatiooality whi.ch i s best
able to judge ~at cond i.t i.ons t o impose to eosure that an effective Li.nk
e x i s t s between the applicant for na t ur a l i.z a t i on a nd the systems of values
a nd interests of t h e society with ~ich he seeks to fully associate
himself. That state -LS al so best ab l e to decide whether these cooditions
have beeo complied wi t h , Withio these same limits, it is equally logical
that the pereeived need of each state should determioe the decisioo ~ether

to Eac i l i.t a t e na t ur a l i za t i.on to a g r e a t e r or les ser degree; and s i.nc e a
state' s perceived needs do not r ema i.n s t a t i.c , i t; i.s quite natural that the
cooditioos for nat.ur a Lí.z.a t í.on might be liberalized or restricted wi t h the
chaoged c i rcums t ance s , lt i s therefore oot surp r i s i ng that at a g i ve n
momeot ne w cond i t i ons mi.gh t be imposed to eosure that a chaoge of
nationality not be efEeeted to solve some temporary problems encouotered by
the applicaots whe n these h av e oot established real and lastiog ties wi t h



the c ou n t rv , "míen wou l d jus t í f y a n act as se r i ou s a nd f a r e-re a c h i ng as the
cnaoge of natiooality.

37. lo the Nottebonm Case, the Ln t e r na t i o na l Cour t of Justice voíced
ce r t a i n ideas wh are cons s t en t wi t h tbe v i e ws of tb i s Cour t , expre s s ed
in the foregoing par agrapb , Th e Ln t e r na t i ona l Cour t declared:

Naturalization is not él matter to be taken lightly. To seek and to
obtain it is not something that happens frequently in the liEe of él

human being. It involves his breaking oí a bond of allegiance and
his establishment of a new bond of allegíance. lt may have
far-reaching consequences and involve profound changes in the
destiny of the individual who obtains ita It concerns him
pe r s ona l l y , and to cons i.de r it on l y from the po i n t o f view of i t s
repercussions with regard to his property would be to misunderstand
ita profound significance [Not t ebohm Case (second pllase), Judgment
of April 6th, 1955, I.C.J. Reports 1955, p. 24J.

38. It follows from what has been said above that in order to arrlve at
a satisfactory interpretation o f the right to na t i oua l i t y , as embodied in
Article 20 of the Convention, it will be necessary to reconcile the
p r i nc i p l e that the confe r r a I and r e gu l a t i on o f nationality fal1 wi t h i.n the
jurisdiction of the state, that is, they are matters to be determined by the
domestic law of the state, with the further principIe that international law
imposes c e r t a i n limits on the state's po ee r , whieh limits are linked to the
demands imposed by the Lnter na t i ona l system for the proteetion of human
r i gh t s ,

39. An examination of the provisions of the proposed ame ndme n t

submitted to this Court by the Government makes clear that the amendment as
a whol e seeks to restrict the conditions under which a n a l i e n may acquire
Costa Rí can na t i.ona l i ty , Some of the pr ob Lerns dealt wi t h by the proposed
ame ndme n t are not of a legal nature; others, although legal in char ac t e r ,
are not for this Court to cons i.de r , either because they are of little
consequence from the po i n t of view of human rights or because, al though
tangentially important thereto, they fall within the category of issues
within the exclusive domain of Costa Rica's domestic laws.

40. 'Ih e Court wi.ll consequently not add r e s s ce r t a i.n issues that were
raised during the public hearing, despite the fact that many of these issues
reveal the overall purpose sought to be achieved by the amendment and expose
differences of opinion on that sub jec t , Here one might note, among other
things, the doubts that were expressed at the hearing regarding the
fol1owing que s t i ons ; whether the sp í r i t underlying the proposed amendments
as a whole reflects, in a general way, a ne ga t ive na t i ona l i s t i.c reaction
prompted by specific circumstances relating to the problem of refugees,
particularly Central American refugees, who seek the pr o t ec t i on o f Costa
Rica in their flight from the convulsion engulfing other c ou n t r i e s in the
region; whether t h a t sp i r i t reveals a tendency of retrogression from the
t r ad i t iona 1 humanitarianism of Cos ta Rica; whether the proposed ame ndmerrt ,
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in eliminatin~ the privileged natural t status enjoyed by Central
Ame ri.c a ns under t h e cur r en t Cons t i t uc i on o f Costa Rica, is indicative o f a
po s i t i o n r e j e c t i ng t he u nity a nd s o l i dar i t y t h a t has historically
cb ar ac t e r i z ed the peoples o f Central Americé! who ach i ev ed independence as a
single na t í o n,

41, Mind fu 1 of the foregoing
t i on to examine tb e que s t i o n
right to nationality guaranteed
as f o l Lows ;

c ons i der a t i.ous , the Court i s now 10 a po s i «

whether the proposed ame ndme n t s a f fe c t the
in Article 20 or the Convention, ~lich reads

Article 20. Right to Nationality

l. Every person has the right to a nationality.

2. Every pe r s o n has the right to the na t i ona l i t y o f t he s t a t e in
~lose t er r i t ory he was bor n if he does no t have the right to
aoy other natiooality.

3. No one sha l I be ar b í t r ar i.Ly deprived o f h i s na t i ona Li t y or o f
the right to change it.

42. Since the p r o po s e d ame ndme nt.s are de s i gned , io general, to impose
s t r i c t e r r equí r emen t s for the ac qu i s i.t i.on o f Cos ta RLean na t i ona 1ity by
na t ur a l i.z a t i on , but since they do not purp or t to withdraw t ha t oationality
from any citizen cur1'ently holding it, oor to deoy the right to change that
na t i ona l i t y , the Court concludes t ha t the p r opo s a I s do not in aoy formal
s e nse c ont.r avene Artiele 20 o f the Convention. Although Artiele 20 r ema í ns
to be more fully analyzed and í s capable o f dev e I opme nt , it is c l e ar i n this
case t h a t si.nce no Costa Ricaos would lose their nationality if the p r o po s ed
amendmeots entered ioto force, no violation of paragraph 1 can be deemed to
t ake place. Ne i t h e r í s there a v i o La t i on o f par agr aph 2 o f t h a t s ame Ar­
tiele, for the right ot aoy person boro in Costa Rica to the oationality of
t h a t country is Ln no ~,¡ay a f f ec t ed , E'i.na l Ly , cons i de r i ng that the pr o po s e d
ame.ndme nt;s are not intended to deprive any Costa Rican na t i.oua l s o f t.he i r
na t i.ona Li.ty nor to proh ib i.t or r es t r i.c t their r i g h t to ac qu i r e a ne w

na t i o na 1Lty , the Court conc Lude s that no contradict ion e x i s t s between the
proposed amendments sod paragraph 3 of Article 20.

43. Among the proposed ameodments tbere í s one tha t, al though i t does
not violate Article 20 as such, does raise some issues bearing 00 the right
to natiooality. It iovolves the ameodmeot motioo to Article 14, paragraph 4,
oí the proposal presented by the Members of the Special Legislative
Committee. Dnder that provisioo, Costa Rican nationality would be acquired
by

A f or e i gner 'limo by mar r iage to a Costa Rica loses h í.s or h e r
na t i.ona l i.t y a cd who, a f t e r two ve ar s o f marr i a ge and t h e s ame
pe r i.od of r e s i.de nc e Ln the c oun t ry , indicates h i.s or h er d e s i re to
take on the oationality of the spouse.



44. Withaut e n t e r i ng i n t o a n e xami na tion o f a11 aspects o f the present
text that t ouc h on the subject of d i sc r imi.na t i on -~a tapie which wi11 be
considered l a t e r on this op i n i on [c f , i.nf r a Ch ap t e r IV]~~ sorne r e La t ed
pr ob l ems r a i sed by thewording of the prop7>-;~l need to be add r e s s ed , As él

matter of fact, the above warding differs in more than one respect from the
text of Artic1e 14, paragr aph 5, ::'f the present Constitution and f r om the
text of Article 4, par a gr aph 4, of the pr'oposed amendmen t as or i gi na l l y
presented. !he two latter texts read as follows:

Article 14. By Naturalization

!he following are Costa Ricans by naturalization:

5. A for e i gn woma n who by marriage to a Costa Rican loses her
nationality 01" who indicates her desire to become a Costa Rican.

Article 14.

The following are Costa Ricans by naturalization:

4. A foreign woman who by mar r i.a ge to a Costa Ri can loses her
nationality 01" who,after two years of mar r i a ge and the s ame
period o f residency in the count ry , í.nd i.ca t e s her desire to
take on our nationality.

The above provisions indica te that a foreign woman who loses her nationality
upon mar rv í ng a Costa Rican would automatically acquire Costa R'ica n
nationality. They prescribe additional specific requirements only for cases
where no automatic loss of the previous nationality occurs.

45. It is clear, on the other hand, that the text proposed by the Members
o f the Special Legislative Committee effects a sub s t an t i a I cha nge in the
here relevant provision, for it imposes additional conditions which must a11
be complied with in order for a person to become eligible for naturalization.

46. One consequence of the amendment as drafted is that foreigners who
lose their nationality upon mar ry i ng a Costa Rican would have to remain
stateless for at least two years because they cannot comply with one of the
obligatory requirements for naturalization unless they have been married for
that period of time. It should also be noted that it is by no means certain
that statelessness would be limited to a pe r i od of two years only. This
uricertainty results from the fact that the other concurrent requirement
manda t e s a two-year pe r i od of residence in the country. Foreigners forced
to leave the country temporarily due to unforeseen circumstances wou1d
continue t o be stateless for a n indefinite length oí time un t i I they will
have completed a11 the concnrrent requirements established under this
proposed amendment.
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47. F'ur t he rmo r e , ~Jllereas 1_0 the t e xt h er e unde r c o ns i.de r a t ion the automa­
tic Los s o f na t i ona l i ty i s o ne of th e concur r en t cond i t i ons f or na t ur a l>­
ization by r e a s o n o f mar r i a ge , no spec í a I prov i s i ons are made to r e gu l a t e
t h e status of fo r e i g ne r s who do not lose th na t i.cna Li t y u pon mar r i a ge to
Costa Ricans.

48. TOe amendment pr opo s e d by the Members of the Special Legislative Com­
mittee would not as such crea te statelessness. This status would in fact be
brought ab ou t by the l.a ws of the country whose na t i ona Ls , u po n mar ry i ng a
Costa Ri c a n , lose their na t i.ona l i t y , lt fol1ows t h a t t h i.s amendment canno t

theretore be deemed to be directly violative of Article 20 ot the Conventíon.

49. TOe Cou r t neve rt.h e Les s c ons i.de r s it r e l eva nt , for t h e sole pu rpo se o f
pr ov i.d i ng some guidance to the Costa Ri.c an au t h or i t i e s in charge of t h i s
sub j e c t arid without do i.ng so ir, e x t e ns o s.nd with lengthy citations, to ca l I
a t t ent i o n to the s t i.pu l.a t i on s -Zoñt-a-i-n-e-d- in two other t rea t i.e s b ear i ng 00 the
sub j ec t , The Court refers to these t r e a t i e s , without e nqu i r i ng whether they
h av e been ratified by Costa Ri.ca , to the extent t ha t they may reflect cur>­
rent trends in international law.

50. Thus , the Convention on the Na t i o na I ity of Married Womeo prov i de s in
i ts Article 3:

l. Each Contracting State agrees that the alien wife of one of its
nationals may , a t h e r r eque s t , acquire the na t i ona l i t y o f he r
husband through specially privileged naturalization procedures;
the grant of such na t i.ona Li t y may be subject to such limita­
tions as may be imposed in the interests of na t i.ona I security
01' public po I i.cy ,

2. Each Contracting State agrees that the present Convention shall
not be construed as affecting any legislation or judicial prac­
tice by w.,ich the alíen wi fe o f one of i t s na t i.o na l s may , at
he!' r eques t , acquire her husband's na t i.ona l í ty as a matter of
right.

51. TO e Conventian on the Elimina t i o n o f a 11 Fonns of Disc r i mi na t i on
against Women provídes in its Article 9;

States Partiea shall grant women equal rights with men to acquire,
change or r e t a i.n their nat i ona l i ty , They shall e ns ur e in
particular that neither marriage to an alien nor change of
nationality by the husband during the marriage shall automatically
change the na t i ona l i ty o f the wi fe , r e nde r h e r stateless or force
upon her the nationality of the husband.



IV

ISSUES RELATING TO DISCKIMINATION

52. The prov i s i cns of the pr opo s ed amendme nt;s t ba t h av e bee n brought
before the Court for interpretation as we11 as the text of the Constitution
t ha t; is now t.n force e s t ab l i sh different c l as a i f i.c a t i ons as Ear as the
cond i t i.ons for the ac qu i s i.t i.on of Costa R'i ca n na t i ona l i t y t hr ough
natura1ization are concerned. Thus t under paragraphs 2 and 3 of Artic1e 14
of the proposed amendment t the periods of official residence in the country
required as a condition for the acquisition of nationality differ t depending
on lNhether the app l i can t s qualify as na t iv e-born na t i ona l.s o f "other courr­
tries o f Central Ame r i ca , Span i.ard s a nd Ib er o-Ame r í.c ans" or whether they
acquired the na t i ona I i.ty o f tbose count r i e s by na t ur a l i.z a t i on , Paragr aph 4
of that same Article in turn lays down special conditions applicable to the
nat.ura Li.aa t i on of "a foreign woma n" lNho mar r i e s a Costa Ri ca n , Ar t i c Le 14
o f the Constitution now in force mak e s similar d i s t i nc t i ons which, even
though they may not have the same purpose and meaning, suggest the question
whether they do not constitute discriminatory classifications incompatible
with the relevant texts of the Convention.

53. Ar t i c l.e l( 1) o f the Conv en t i on , a rule general in s cope which
app l i e s to a11 the pr ov í s í.ons o f the t r ea ty , imposes on t h e Sta t e s Pa r t i.e s
the ob l i ga t i on to r e spe c t and gu ar an t e e the free and fu11 exercise o f the
r i gb t s aud freedoms recognized therein "without a ny d i sc r im i na t í.on ;" In
other words, regard less o f its or i.g i n or theform it may a s sume , any
treatment that can. be considered to be discriminatory with regard to the
exerc í se o f any o f the r i ght s guaranteed under the Convention is E~E ~~

incompatible with tbat instrumento

54. Article 24 of tbe Convention, in turn, reads as follows:

Article 24. Right to Equal Protection

All persons are equal before the law. Consequently, they are eoti­
tled, without discrimioation, to equal protection of the law.

Although Articles 24 and 1(1) are conceptually not identica1 --the Court may
pe rhap s have oc cas í on at some future date to articulate the differences-­
Article,24 restates to a cer t a i n degree tbe pr i.nc i.p l.e establisbed in Article
l( 1). In recogniziog equality before the law, it pr oh ibits a11 discrimi­
natory treatment origioatiog in a legal prescription. The prohibition
against discrimination so broadly proclaimed in Article 1(1) witb regard to
tbe r i ght s a nd guarantees enumerated in the Conventioo thus extends to the
domestic law of tbe Sta tes Parties, permitting tbe cooclusion tbat in these
provisions the Sta tes Pa r t i.e s , by acceding to tbe Convention, bave under­
taken to maintain tbeir laws free of discriminatory regulations.

11



550 Tbe no t i o n o f equality s p ng s d i r e c t Ly from tbe o ne ne s s of tbe
human Eamily and i s linked to the e s aent i a l dignity of tbe i nd iv i dua L, Tha t

prlO- ciple canoot be reconciled with the notion that a given group has the
right to p r i v i l e ged treatment b e cau se of i t s perceived su pe r i o r i t y , lt i13
equally irreconcilable with that notion ta characterize a group as inferior
a nd t r-ea t it with hoa t i Lity or otherwise subject i t to d i.sc r i mi na t i.on in the
e n j oyme n t o f r í ght s which are accorded t o o t her s no t so c La s s i f i e d , It i s
Lmperm i.s s i.b l e to sub j e c t human b e i ng s t o d i f fe r e nc e s in t r e a t.me n t t h a t are
inconsistent with their unique and congenerous character,

56. Precisely b e cau se equality and no n-d i sc r im i na t i on are i.nh e r en t in
the idea of the oneness in dignity and worth of all human beings, it follows
that not a11 di f fe r e nce s in legal treatment are di sc r i.mi.na t o ry as suc h , fo r
no t a11 differences in treatment are in themselves offensive to human d i g­
n i t v , The European Court of Human Rights, "following the p r i.nc i p Le s which
may be extracted f r om the lega 1 p r a c t ice of a large numb er o f democra tic
States," has held that a difference in treatment i s only d i sc r i mi na t o ry when
it "has no objective and r e a s onab Le justification." [Eur , Court H.R., case
relating to "Ce r t a i n Aspects o f the Laws en the Use o f Languages in
Education in Be Lgi.um" (Her i t s ) , Judgment of 23rd July, 1968, p.34.J Th e r e
may well exist ce r t a i n factual inequalities t h a t mi gb t legitimately give
r i.s e to Lneq ua l i t i e s in legal treatment that do not v i.o I a t e p r i.nc i p l.e s of
j us t i ce , They may in fact be instrumental in ach i ev i ng justice or in
protecting those Who find themselves in a weak legal position. For example,
it canno t be deemed di sc r im i na ti.on on the grounds of a ge or social status
f or the law to impose l í.mi t s on the legal capa c i t y of mi nor s or menta11y
incompetent persons who lack the capacity to protect their interests.

57. Accordingly, no d i s c r í mí na t i.on exists if the difference in
treatment has a Leg i t í.mat e pu r po s e and if i t does not lead to situations
tvhich are c o nt r arv to jus t i c e , to reason or to the na t ur e of t h i ng s , lt
follows that there would be no discrimination in differences in treatment of
individuals by a state when the classifications selected are based on
subs t an t i.a l factual differences and there exists a reasonable r e La t i.onsh i p
of proportionality between these differences and the aims of the legal rule
under r ev i e w, The s e a i.ms may not be un jus t or unreasonable, that i.s , they
may not be arbitrary, capricious, despotic or in conflict with the essential
o ne ne s s and d i gn i t y of huma nk i.nd ,

58. Although it cannot be denied that a given factual context may make
ít more or less d i f f i cu l t to determine whether or not one has encountered
the situatioo described in the foregoing paragraph, it is equally true that,
s t a r t i.ng with the not i on of the essentíal oneness and d i.g n i t y of the human
Eamily, it ís possible to identify circumstances in which coosiderations of
public welfare may justify departures to a ¡;reater or les ser degree from the
s t a ndard s articulated aboye. One is here dealing with values whi-ch take on
concrete dimensions in the face of those real situations in which they have
to be applied and which permit in each case a certaín margin of appreciation
in giving expression to them.
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59. With this approach in mind, the Court repeats ita prior observation
t h a t as f ar as t h e g r an t i ng o f ne t ur s l i.z ac i.on i s c onc e r nc d , it i s f o r t h e

g r a nt i nz s t a t e to determine wh e t h e r a nd to wha t e x t e n t a pp Li c a n t s for na t u­
r a l i.z a t i on h ave complied wi t h the cond i t i ons deemed to e ns ur e so effective
link between them and the value system and interests of the society to ,mich
they wish to belong. Tu thia extent there exists no doubt that it iB within
the sovereign power of Costa Rica to decide ~at standards should determine
the g r an t i ng or den i a I of na t i ona l i t y to aliena ~o seek i t , and to estab­
lish certain reasonable differentiationa based on factual diEferences ~ich,

viewed ob j ec t i.ve l y , r e cog n i ae t h a t sorne app l i.can t s have a c l o se r a f f i.n i t y
than others to Costa Rica's value system and interests.

60. Given the aboye considerations, one examp1e oE a non-discriminatory
differentiation wou1d be the establishment of 1ess stringent residency
r equ i r emen t s for Central Amer i can s , Iber o-Ame r i cans and Span i a r ds t ha n for
other foreigners seek i ng to acquire Costa Rica n na t i.o na Li t y , It would not
ap pear to be i ncons i.s t ent wi t h the na t ure and pu r po se of the grant of
na t i ona Li t y to expe d i t e , the na t ur a l i.aa t i.on procedures for those ~o, viewed
objective1y, share much closer historica1, cultural and spiritua1 bonds with
the people of Costa Rica. The existence of these bonds permits the
a s sump t i on that these Lnd iv i dua Ls wi l l be more easi1y and more r a p i d l y
assimilated within the national community and identify more readi1y with the
traditiona1 beliefs, values and institutions of Costa Rica, ~ich the state
has the right and duty to preserve.

of t he
to the

fully mindfu1
wh en i t comes

61. Less obvious is the basis for the distinction, made in paragraphs 2
and 3 of Artic1e 14 of the proposed amendment, between those Central
Amer i.ca ns , Ib e r o-Ame r í.c ans a nd Spa n i.a r d s ~o acquired t h e i.r nationa1ity by
birth and those ~o ob t a i.ned i t by na t ura l.i.ae t i on , Since na t i one l i.t y i s a
bond that exists equally for the one group as for the other, the proposed
c l as s i f i ca t i.on ap pear s to be ba s e d on the place of birth and not on the
culture of the app l i.can t for na tur a Lí.za t í on, The prov i s i ons in que s t i.on may ,
h oweve r , have been prompted by ce r t a i n doubts about the s t r i.c t ne s s o f the
conditions that were app1ied by those states which conferred their
nationality on the individua1s now seeking to ob t a í n that of Costa Rica, the
assumption b e i ng that the previously acquired nationality--be i t Spanish,
Ibero-American or that of sorne other Central American country-- does not
constitute an adequate guarantee of affinity with the va1ue system and
interests of the Costa Rican society. Although the distinctions being made
are debatable on var i.ous grounds, the Court will not consider those issues
no w, Notwi t hs t and i.ng the fact that the c l a s s i.f i.ca t i.on resorted to i s more
difficult to understand given the additional requirements that an app1icant
wou l d have to meet under Article 15 of the proposed amendment, the Court
cannot conc Lude that the proposed amendment is c l ear l y d i.s c r i mi na t ory in
ch ara c t e r ,

62. In r e a ch i.ng t h i s conc l us i on , the Court i.s
margin ofappreciation ~ich í.s r e served to states



e s t ab l i shme n t o f r-eq u i.reme n t s f or the a c qu i s i t i cn of na t i ona Li t y a nd the
d e t e rm i na t i.o n t.Jhether they h av e been c ompI i.e d wi t h , But the Court's
c o nc l us i o n sb ou l d no t be v i e wed as a pp r ov a l o f t he pr a c t i c e wh i c h prev a i l s
10 sorne areas to limit to ao exaggerated and unjustified degree the
polítical rights of naturalized iodíviduals. Most oí these situatíons
iovolve cases not now before the Court t h a t do, h o weve r , cons t i t ut e c Lea r
i.ns t a nc e s o f d i s c r i.mi.ua t i'on 00 the basis of or i g i n or place o f b i r t h ,
uojustly creating two distioct hierarchies of nationals in one single
country.

63. Coosistent with its clearly restrictive approach, the proposed
amendment also provides for ne w cond i t i ons \oJhich mus t be complied with by
those applying for na t ur a l i.z a t i.ou , Draft Article 15 r e q u i r e s , among other
t h i ng s , pr oo f of the ability to "speak, wr í t e and r e a d" the Span i sh
language; it al so prescribes a "comprehensive e xam i na t i o n o n t he h i.s t ory o f
the country and ita va Iue s ," These cond í.t i ons can be deerned, Eri.~~ i~~i.~,

to fall wi.th i n the mar-g i n of appre c i a t i.on reserved to the s t a t e as far as
concerns the enactment and assessment oí the requirements designed to ensure
the existence of real and efiective links upon t.Jhich to base the acquisition
of the new nationality. So viewed, it cannot be said to be unreasonable and
u n jus t i fi.ed to require proof o f the ability to commun i c a r e in the language
of the country o r , although this is less c l e a r , to r equ i r e the applicant to
"speak, wr i t e and r e a d" the Langu age . The same can be s a i d o f the
requirement of a "comprehensive e xam i.na t i.on on the h i s t ory of the country
a nd i t s va Iue s ;" The Court feels compelled to emphas i z e , however, that in
pr a c t i ce , and given the broad d í sc r e t í.on with t.Jhich tests such as those
manda t ed by the draft ame ndme n t tend to be adm i n i.s t e r e d , there e x i s t s the
r i sk that these requirements will become the vehicle for sub j ec t i.ve and
ar b i t rary judgments .3S well as instruments for the effectuation of
d i s c r i.mi.na t ory po l i c i.e s which, although not directly appar en t on the face o f
the Law, could well be the consequence of its app Lic a t i.on ,

64. The fourth paragr aph o f draft Ar t i c l e 14 accords "a foreign woma n
t.Jho [mar r i e s ] a Costa Rí.c an" special consideration for ob t a i n i ng Costa Ri.c a n
nationality. In do í ng so, it fo I Lows the formula adopted in the current
Constitution, whic h g i ve s women but not men who marry Costa Ri.c a ns a s pe c i a l
status for pu r pos e s of natural i z a t i on, 'Ih i s appr oach or system was based 00

the so-cal1ed p r i.nc i p Le o f family unity a nd i.s traceable to t wo
as sump t i on s . One has to do wi t h the pr o po s i.t í.on that all members o f a
family should h av e the same na t i ona l i t y , The other derives f r om no t i.ons
about paternal authorit:y and the fact tbat authority over mi nor ch i Ldr e n was
as a rule vested io the fatber a nd tbat it was the h usb a nd 00 whom tbe law
coorerred a privileged status of power, giving him authority, for example,
to rix the marital domicile and to administer tbe marital property. Viewed
in tbis light, the right accorded to womeo to acquire the nationality of
their husbands was ao outgrowth of conjugal inequality.

65. In the early 1930' s, there developed a movement opposing these
traditiooal ootions. lt had its roots in the acquisitioo or legal capacity



by women a nd the more widespread a o f eq ua 1 i ty arno ng t he s e xe s
based on the pr i nc i p l.e oí non-id i sc r imine t i on , These developments, \o,hicb can
be documen t ed by mea ns of a c ornpar a t ive law a na Lys i s , received a dec i s i v e
impulse on the Lnt e r ne t i ona I planeo In the Ame r i ca s , the Cont r ac t i ng
Parties to the Montevideo Convention on the Nationality of Women of December
26, 1933 declared in Article 1 o f t b a t treaty that "There sh a l I be no d i s-«
t í nc t i on based on s ex as regards nationality, in their legislation or in
their prac t ice." [Adopted at th e Seventh Irrt e r na t i.oua 1 Conference o f
American Sta tes, Montevideo, December 3-26, 1933. Th e Convent i on i s
reproduced in In!~E~~!i~~~l__~~~~~~~~~~~_21__~~~!i~~E__~!~!~~ __~__S_~~_~~~~t
1933- 1940. Washington, Carnegie Endowment far International Peace, 1940, p.
I06:r-Añd- the Convention on Na t i ona 1Lty , s i.g ned a 1so in Montevideo on t h a t
s ame date, provided in Ar t i c l e 6 t ha t "Ne i t her mat r i.mony nor i t s d i s so l ut i on
affects the nationalit:y of the hus band or wife or o f their ch i l.dr e n ;"
[Lb í.d , , a t 108.] The American Dec l ar a t í on , in tur n , declares in Artic1e 11
that"All pe r s ons are equa1 before the 1aw and have the rights and duties
estab1ished in this dec l ar a t i.onj without d i s t i nc t i on as t o r ace , sex ,
La ngua ge , creed or any oth er factor." 1hese same pr i.nc i p l.e s have been
embodied in Artic1e 1(3) o f the United Nations Char t e r a nd in Ar t i c l e 3(j)
of the OAS Charter.

66. The s ame idea Ls reflected in Ar t i c l e 17(4) o f the Convent í.on ,
'Which reads as fo l Lows ;

Tbe Sta tes Parties sha11 take appropriate steps to ensure the
equality of r i.gh t s and the adequate ba1ancing of responsibilities
of the spouses as to marriage, during marriage, and in the event oE
its d i s s o l ut i.o n, In case o f d i s soLu t i.o n , pr ov í.s i.on shall be made
for the necessary protection of any chi1dren solely on the basis oE
their own best interests.

Since this prOV1S10n is consistent with the general rule enunciated 1n
Article 24, which pr ov í.de s for equality before the La w, and wi t h the
proh i.b i t i.on o f d í s c r-i mi.na t i.on based on se x c on t a i ne d in· Ar t i c l e l( 1) 1

Article 17(4) can besaid to cons t í tut e the concrete app Li ca t i.on o f these
general principIes to marriage.

67. The Court consequent1y concludes that the different treatment
envisaged for spouses by paragraph 4 of Article 14 of the proposed
ame ndme n t , which app l.i.e s to the acquisition of Costa Rican nationa1ity in
cases invo1ving s pec i a l c i r cums t ance s brought about by mar r i a ge , cannot be
justified and must be considered to be d i.s c r i mí.na t or-y , Th e Court notes in
this connec t i on and without prejudice to i t s other ob serva t i.ons app l i cab Le
to the amendment proposed by the members of the Specia1 Legis1ative
Committee [c f , ~~E~!!, paras. 45 ~.!: ~~9.'] that t h e i r proposal is ba sed on the
pri nc i pIe o f equa1ity between the spous e s , a nd , therefore, is more
consistent with the Convention. !he requirements spe11ed out in that
ame ndme n t would be app1icab1e not on1y to "a foreign woman" but to any
"foreigner" who mar r i es a Costa Ri.ca n na t i.ona L,
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68. For the fo r e go i ng t e a s o ns , r e spond i ng t o the questions submi t t e d by
the Government oí Costa Rica r e ga rd i ng t h e compa t i.b i.Li.r y oí the p r o po s e d
arne ndme nts to Ar t i c l e s 14 and 15 oí its Cons t i t ut i.on wi t h Ar t i.c l e 17(4), 20
and 24 oí the Convention,

THE COUR'f 18 OF THE OPINION~

As regards Artie1e 20 of the Convention,

By five votes to one

L That the proposed ame ndme n t t o the Cons t í t u t í on , whieh is the
subjeet of t h i s r eque s t for an advisory o p i.rri o n , d oe s not affeet
the right to nationality guaranteed by Artie1e 20 of the Convention.

As regards Artieles 24 and 17(4) of the Convention,

By unanimous vote

2. That the prov i s t on s t i pu La t i ng pre fe r e n t i a I t re a tme n t in the
aequisition of Costa Riean nationa1ity through naturalization,
whieh favors Central Amer i ca ns , Ibero-Americans a nd Span i.ard s over
other a Li.e n s , d oe s not constitute d i ac r im i na t i.on cont r ary to the
Co nvent i orr,

By five votes to one

3. lñat it doés not constitute discrimination contrary to
Convention to grant such preferential treatment only t o those
are Central Americana, Ibero-Americans and Spaniards by hirth.

By five votes to one

the
who

4.

5.

That the fur t her requirements added by Ar t i c l e 15 of the proposed
amendment for the ac qu i s i.t i.on of Costa Rican na t i ona l i ty through
natura1ization do not as such constitute discrimination contrary to
the Conventioo.

By unanimous vote

That the provision s t i pu l a t i.ng preferentia1 treatment in cases o f
riat ur a l í.z a t Lon applicable to marriage contained in Ar t i c l'e 14(4) o f
the proposed amendment, which favors only one of the spouses, does
constitute d i sc r im i na t Lon incompatible with Articles 17 (4) and 24
of the Convention.



Iri s sen t i ng ;

Judges Buergenthal and piza presented dissenting opinions.

RODOLFO E. PIZA E.

MAXIMO CISNEROS

PEDRO NIKKEN
PRESIDENT

CHARLES MOYER
SECRETARY

RAFAEL NIETO NAVIA

Judge Buergenthal with regard to point 3.
Judge piza Es ca l ant;e with r e ga rd to poi.n t s 1 and 4.

Done in Engl i sb and Span i sh , t he Sparri sh t ext be i.ng au t hen t i.c , a t t he sea t

of the Court in San José, Costa Rica, this nineteenth day of January, 1984.

THOMAS BUE RGENTAL

CARLOS ROBERTO REINA
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AMERICAN CONVENTION ON HUMAN RIGHTS
"PACT OF SAN JOSE, COSTA RICA"

SIGNATORY
COUNTRIE S

A . *rgent1.na
Barbados
Bolivia l

Chi le 2

Colombia
Costa Rica4

Dominican Republic2

Ecuador2*
El Salvador2,3

Grenada
Guatemala3

Haiti l
Honduras 6

Jamaica 2

Mexico l
Nicaragua
Pa nama

Para~uay

Peru
United States
Uruguay3
Venezuela2,3,7

PATE OF
SIGNATURE

2/II/84
20/VI/78

22/XI/69
22/XI/69
22/XI/69
07/IX/79
22/XI/69
22/XI/79
14/Vn/78
22/XI/69

22/XI/69
16/IX/77

22/XI/69
22/XI/69
22/Xr/69
27/VIl/77
01/VI/77
22/Xl/69
22/XI/69

DATE OF DEPOSIT
OF THE INSTRUMENT OF

RATIFICATION OR ADHERENCE

OS/IX/84
OS/XI/81
19/VIl/79

31/VII/73
08/IV/70
19/IV/78
28/Xn/77
23/VI/78
18/VIl/78
25/V/78
27/IX/77
08/IX/77
07/VIII/78
24/IIl/81
25/IX/79
22/VI/78

28/VIl/78

09/VIlI/77

1. Adhered.
2. With a declaration.
3. With a reservation.
4. Recognized the competence of the Inter-American Commission on Human

Righ t s and of the Lnt e r e-Ame r i.ca n Court en Human Rights on Ju1y 2,
1980. (Convention, Arts. 45 aod62.)

5. Re cogn i.aed the competence of the Commí.s s i.on and of the Court on Jan-
uary 21, 1981. (Convention, Arts. 45 and 62.)

6. Recognized the competence o f the Court on September 9, 1981. (Con­
vention, Art. 62.)

7. Recognized the competence of the Comission on August 9, 1977 and o f
the Court on June 24, 1981. (Conven t i.on , Ar t s , 45 and 62.)

* Recognized the competence of the Court.
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