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I. ORIGIN, STRUCTURE AND COMPETENCE OF THE COURT

A, Creation of the Court

The Inter-American Court of Human Rights was brought into being by the
entry into force of the American Convention on Human Rights (Pact of San
Jose, Costa Rica), which occurred on July 18, 1978 upon the deposit of the
eleventh instrument of ratification by a member state of the Organization.
The Convention had been drafted at the Specialized Inter-American Conference
on Human Rights, which took place November 7-22, 1969 in San Jose, Costa

Rica.

The two organs provided for urnder Article 33 of the Pact are the
Inter-American Commission on Himan Rights and the Inter—-American Court of
Human Rights. They have competence on matters relating to the fulfillment
of the commitments made by the States Parties to the Convention.

B. O_rganization of the Court

In accordance with the terms of its Statute, the Inter-American Court
of Human Rights is an autonomous Jjudicial institution which has its seat in

San Jose, Costa Rica and whose purpose is the application and interpretation
of the American Convention on Human Rights.

The Court consists of seven judges, nationals of the member states of
the Organization of American States, who act in an individual capacity and
are elected from among "jurists of the highest moral authority and of recog-
nized competence in the field of human rights, who possess the qualifica-
tions required for the exercise of the highest judicial functions in con-
formity with the law of the states of which they are nationals or the state
that proposes them as candidates."” (Article 52 of the Convention).

The judges serve for a term of six years. They are elected by an
absolute majority vote of the States Parties to the Convention. The elec-
tion is by secret ballot in a General Assembly of the Organization.

Upon entry into force of the Convention and pursuant to its Article
81, the Secretary General of the Organization requested the State~ Parties
to the Convention to nominate candidates for the position of judge cf the
urt. In accordance with Article 53 of the Convention, each State Party
may propose up to three candidates.
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The judicial term runs from January 1 of the year in which a judge
assumes office until December 31 of the year 1n which he completes his
term. However, Judges continue in office until the installation of their
successors or to hear cases that are still pending. (Article 5 of the Stat-

ute).

Election of judges takes place, insofar as possible, at the QAS Gener-—

al Assembly immediately prior to the expiration of the term of the judges.
In the case of vacancies on the Court caused by death, permanent disability,
resignation or dismissal, an election is held at the next General Assembly.

(Article 6).

In order to preserve a quorum of the (ourt, interim judges may be
appointed by the States Parties. (Article 6.3).

In the event that one of the judges called upon to hear a case is the
national of one of the states parties to the case, the other states parties
to the case may appoint an ad hoc judge. If none of the states parties to a
case is represented on the Court, each may appoint an ad hoc judge. (Arti-
cle 10).

The judges are at the disposal of the Court and, pursuant to the Rules
of Procedure, meet 1in two regular sessions a year and in special sesgsions
when convoked by the President or at the request of a majority of the jud-
ges. Although the judges are not required to reside at the seat of the
Court, the President renders his services on a permanent basis. (Article 16
of the Statute and Articles 11 and 12 of the Rules of Procedure).

The President and Vice President are elected by the judges for a
period of two vears and they may be reelected. (Article 12 of the Statute).

There is a permanent commission composed of the President, Vice Presi-
dent and a judge named by the President. The Court may appoint other com-
missions for special matters. (Article 6 of the Rules of Procedure).

The Secretariat of the Court functions under the direction of the Sec-
retary, who is elected by the Court.

C. Conposition of the Court

The Court 1is composed of the following judges, in order of precedence:

Pedro A. Nikken (Venezuela), President

Thomas Buergenthal (United States), Vice President
Huntley Zugene Munroe (Jamaica)

Maximo Cisneros Sanchez (Peru)

Carlos Roberto Reina (Honduras)

Rodolfo Piza Escalante (Costa Rica)

Rafael Nieto Navia (Colombia)



The Secretary of the Court is Mr. Charles Moyer and the Deputy Secre-
tary is Lic. Manuel E. Ventura.

D. Mmg o_f the Court

The American Convention confers two distinct functions on the Inter-
American Court of Human Rights. One involves the power to adjudicate dis-
putes relating to charges that a State Party has violated the Convention. In
performing this function, the Court exercises 1its so—called contentious
jurisdiction. In addition, the Court alsc has power to interpret the Con-
vention and certain other human rights treaties in proceedings in which 1t
is not called upon to adjudicate a specific dispute. This is the Court's
advisory jurisdiction.

1. The Court's contentious iuri_sdiction

The contentious jurisdiction of the Court is spelled out in Article 62
of the Convention, which reads as follows:

1. A State Party may, upon depositing its instrument of
ratification or adherence to this Convention, or at any subse-
Quent time, declare that it recognizes as binding ipso facto,
and not requiring special agreement, the jurisdiction of the
Court on all matters relating to the interpretation or applica-
tion of this Convention.

2. Such declaration may be made unconditionally, on the
condition of reciprocity, for a specified period, or for spe-
cific cases. It shall be presented to the Secretary General of
the Organization, who shall transmit c¢opies thereof to the
other member states of the Organization and to the Secretary of
the Court.

3 The jurisdiction of the Court shall comprise all cases
concerning the interpretation and application of the provisions
of this Convention that are submitted to 1it, provided that the
states parties to the case recognize or have recognized such
jurisdiction, whether by special declaration pursuant to the
preceding paragraphs, or by special agreement.

As these provisions indicate, a State Party does not subject itself to
the contentious jurisdiction of the (ourt by ratifying the Convention. In-
stead, the Gourt acquires that jurisdiction with regard to the state only
when it has filed the special declaration referred to in paragrehs 1 and 2

of Article 62 or concluded the special agreement mentioned in paragraph 3.
The special declaration may be made when a ite ratifies the Convention or

at any time thereafter; it may also be made for a specific case or a series
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of cases. But since the states parties are free to accept the Court's
jurisdiction at any time in a specific case or in general, a case need not
be rejected ipso facto when acceptance has not previously been granted, as
it is possible to invite the state concerned to do so for that case.

A case may also be referred to the Court by special agreement. In
speaking of the special agreement, Article 62.3 does not indicate who may
conclude such an agreement. This is an issue that will have to be resolved

by the Court.

In providing that "“only the States Parties and the Commission shall
have the right to submit a case to the Court,” Article 61.1 does not give
private parties standing to institute proceedings. Thus, an individual who
has filed a complaint with the Commission cannot bring that case to the
Court. This is not to say that a case arising out of an individual com-
plaint cannot get to the Court; it may be referred to it by the Commission
or a State Party, but not by the individual complainant.

The Convention, in Article 63.1, contains the following stipulation
“elating to the judgments that the Court may render:

1., If the Court finds that there has been a violation of a
right or freedom protected by this Convention, the Court
shall rule that the injured party be ensured the enjoy-
ment of his right or freedom that was violated. It

shall also rule, 1f appropriate, that the consequences
of the measure or situation that constituted the breach

of such right or freedom be remedied and that fair com—
pensation be paid to the injured party.

This provision indicates that the Court must decide whether there has
been a breach of the Convention and, 1f so, what rights the injured party
shevild be accorded. Moreover, the Court may also determine the steps that
should be taken to remedy the breach and the amount of damages to which the

injured party 1s entitled.

Paragraph 2 of Article 68 of the Convention exclusively concerns com-
pensatory damages. It provides that the "part of a judgment that stipulates
compensatory damages may be executed in the country concerned in accordance
with domestic procedure governing the execution of judgments against the
state.”

In addition to regular IJjudgments, the Court also has the power to
grant what might be described as temporary injunctions. The power is spelled
out in Article 63.2 of the Convention, which reads as follows:

In cases of extreme gravity and urgency, and when necessary to
avoid irreparable damage to persons, the Court shall adopt such



provisional measures as 1t deems pertinent in matters it has
under consideration. With respect to a case not yet submitted
to the Court, it may act at the request of the Commission.

This extraordinary remedy is available in two distinct circumstancess:
the first consists of cases pending before the Court and the second involves
complaints being dealt with by the Commission that have not yet been re-
ferred to the Court for adjudication.

In the first category of cases, the request for the temporary injunc-
tion can be made at any time during the proceedings before the Court, in-
cluding simultanecusly with the filing of the case. Of course, before the
requested relief may be granted, the Court must determine 1if it has the

necessary -Jjurisdiction.

The judgment rendered by the Court in any dispute submitted to it 1is
"final and not subject to appeal.” Moreover, the "States Parties to the

Convention undertake to comply with the judgment of the Court i1n any case to
which they are parties." (Article 67 and 68 of the Convention).

Enforcements of judgments of the Court are ultimately for the General
Assembly of the Organization. The Opurt submits a report on its work to
each regular session of the Assembly, specifying the cases in which a state
has not complied with the judgments and making any pertinent recommenda-
tions. (Article 65 of the Convention).

2. The Court's Advisory Jurisdiction

The jurisdiction of the Inter-American Court of Human Rights to render
advisory opinions is set forth in Article 64 of the Convention, which reads

as follows:

1. The member states of the Organization may consult the
Court regarding the interpretation of this Convention or of
other treati=s concerniryg the protection of human rights in the
American states. Within their spheres of competence, the or-
gans listed in Chapter X of the Charter of the Organization of
American States, as amended by the Protocol of Buenos Aires,

may in like manner consult the Court.

2. The Court, at the request of a member state of the Or-
ganization, may provide that state with opinions regarding the
compatibility of any of its domestic laws with the aforesaid
international instrument.

Standing to request an advisory opinion from the Court is not limited
to the States Parties to the Convention; inst ..d, any QAS Member State may
ask for it as well as all QOAS organs, including the Inter-American Commis-
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sion on Human Rights, specialized bodies such as the Inter—-American Commis-—
sion of Women and the Inter-American Institute of ildren, within their
fields of competence. Secondly, the advisory opinion need not deal only
with the interpretation of the Convention; it may also be founded on a
request for an interpretation of any other treaty "concerning the protection
of human rights in the American states."

As to the meaning and scope of this phrase, the Court, in response to
a request of the Government of Peru, was of the opinion:

"Firstly: By unanimous vote, that the advisory jurisdiction
of the Court can be exercised, in general, with
regard to any provision dealing with the protec-
tion of human rights set forth in any interna-
tional treaty applicable in the American States,
regardless of whether it be bilateral or multi-
lateral, whatever be the principal purpose of
suach a treaty, and whether or not non-Member
States of the 1nter-American system are or have a
right to become parties thereto.

Secondlys: By unanimous vote, that, for specific reasons
explained 1n a duly motivated decision, the Court
may decline to comply with a reguest for an advi-
sory opinion 1f it concludes that, due to the
special circumstances of a particular case, to
grant the request would exceed the limits of the
Court's advisory Jurisdiction for the following
reasons, inter alia: Dbecause the 1issues raised
deal mainly with international obligations as-
sumed by a non-American State or with the struc-
ture or operation of international organs or
bodies outside the 1nter-American system; or
because granting the request might have the ef-
fect of altering or weakening the system estab~
lished by the Convention in a manner detrimental
to the individual human being."

(I/A Court H.R., "Other treaties” subject to the advisory jurisdiction
of the Court (Art.64 American Convention on Human Rights), Advisory Opinion
OC-1/82 of September 24, 1982. Series A No. 1).

The Court's advisory Jurisdiction power enhances the Organization's
capacity to deal with complex legal issues arising under the Convention.
Its advisory jurisdiction therefore externds to the political organs of the
OAS in dealing with disputes involving human rights issues.



Finally, Article 64.2 permits OAS Member States to seek an opinion
from the Court on the extent to which their domestic laws are compatible
with the Convention or with any other "American" human rights treaty.

Under the provision, this jurisdiction also extends to pending legis-

lation. Resort to this provision could contribute very significantly to the
uniform application of the Convention by national tribunals.

3. Acceptance of the jurisdiction of the Court

Four States Parties to the Convention have recognized as binding the
jurisdiction of the Court on all matters relating to the interpretation and
application of the Convention. (Article 62.1 of the Convention). They are

Costa Rica, Peru, Venezuela and Honduras.

It should be pointed out that, according to the provisions of Article
62, any State Party to the Convention may accept the Jurisdiction of the

Court in a specific case without recognizing it for all cases. Cases may
also be submitted to the Court by special agreement between States Parties

to the Convention.

A table showing the status of ratifications of the American Convention
may be found at the end of this report. (Appendix VII).

E. Budget

The presentation of the budget of the Court is regulated by Article 72
of the American Convention which states that "the Court shall draw up its
own budget and submit it for approval to the General Assembly through the

General Secretariat. The latter may not introduce any changes in it." Pur-
suant to Article 26 of its Statute, the Court administers its own budget.

The General Assembly of the Organization, at its Eleventh Regular Ses-
sion, approved a budget for the Court of $300,000 for 1982 and $305,1C0 for

1983.

For the 1984-85 biennium, the Court, in accordance with the decisions
of the Secretary General on the maximum level of expenses, submitted a bud-
get of $323.0 for 1984 and $333.6 for the following year.

P Relations with other organs of the system and with regional and world-
wide agencies of the same kind

The Court has close institutional ties with its sister organ of the
American Convention, the Inter-American Commission on Human Rights. These
ties have been solidified by a series of meetincrs between members of the two
bodies. The Court also maintains cooperative . :tations with other QAS bodies
working in the area of human rights, such as the Inter-American Commission
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of Women and the Inter-American Juridical Committee. It has established
especially strong ties with the European Court of Human Rights, which was
established by the Oouncil of BEurope and exercises functions within the
framework of that Organization comparable to those of the Inter-American
ourt. The ourt also maintains relations with the pertinent bodies of the
United Nations such as the Commission and Committee on Human Rights and the
Office of the High Commissioner for Refugees.

IT. ACTIVITIES OF THE COURT

A. Seventh @Elar Sessiop g_f__ the Court

The Court held 1its Seventh Regular Session September 16-28, 1982 at
its seat in San Jose. The following judges attended: Carlos Roberto Reina
(President), Pedro A. Nikken (Vice President), Huntley Eugene Munroe, Maximo
Cisneros Sanchez, Rodolfo Piza Escalante and Thomas Buergenthal. There was
a vacancy on the Court due to the death of Judge César Orddfiez Quintero.

During this session the judges considered two requests for advisory
opinions: the first presented by the Government of Peru and the second by
the Inter-American Commission on Human Rights.

The Peruvian govermment requested an interpretation of Article 64 of
the American Convention on Human Rights, which establishes the advisory
jurisdiction of the Court. The Court was asked to determine if the treaties
subject to 1its interpretation regarding the protection of human rights in
the American states are only those adopted within the framework of the
inter-American system, those entered into among the American states or all
treaties 1n which one or more American states is a party.

The Inter-American Commission asked the Court for an advisory opinion
on Articles 74(2) and 75 of the Pact of San Jose. The Commission posed the

following question:

From what moment 1s a state deemed to have become a party to
the American Convention on Human Rights when it ratifies or
adheres to the Convention with one or more reservations: from
the date of the deposit of instrument of ratification or adher-
ence or upon the termination of the period specified in Article
20 of the Vienna Convention on the law of Treaties?

On September 17, 1982 a public hearing was held on the Peruvian
request. The Government of Peru was represented by its Ambassador to Costa
Rica, Bernardo Roca Rey. The Court also heard the points of view of the
delegate of the Inter-American Commission, Carios A. Dunshee de Abranches,
and the representatives of the Govermment of Oosta Rica, Carlos José Gutié-
rrez, Minister of Justice and Manuel Freer Jiménez, Procurator.



The Inter-American Commission's request was heard publicly on Septem-
ber 20. At that time, the Court heard the arguments of the Commission, rep-
resented by 1ts President, Marco Gerardo Monroy (Cabra, and those of the Gov-
erment of Costa Rica, represented by Manuel Freer Jiménez.

With respect to the Peruvian request, the Court was of the opinion
that the text of Article 64 of the Convention permits it to render advisory
opinions on any point concerning human rights in any treaty in which one or
more Member States of the OAS are parties. (See Appendix I1.)

Regarding the request of the Cormmission, the Court interpreted Arti-

cles 74 and 75 of the Convention in the sense that a state is party to it on
the date of the deposit of its instrument of ratification or adhesion. (See

Appendix II.)

The Court delivered these oplnions at a public reading that took place
on September 28, 1982.

B. 'IWeleh Regular Sess_ioi‘l of _El'xe;_ghs General Assembly

The Court was represented at the Twelfth Regular Session of the Gener-
al Assembly of the Organization, held November 15-21, 1982 in Washington, by
1ts Permanent Commission.

President Reina, in his report on the activities of the Court for the
vear 1982 to the Commission on Juridical and Political Matters of the Assem-
bly, gave particular attention to the first two advisory opinions of the
Court which had been rendered in September of that year. These opinions can
be found in Appendices I and II of this report.

In its Resolution on the Annual Report of the Court (AS/RES.623
(X11-0/82), the Assembly resolved:

To express the appreciation of the Organization of Amer-
ican States for the work accomplished by the Inter—American
Court of Human Rights as reflected in its annual report.

2 To urge all the member states of the OAS to ratify or
accede to the American Convention on Human Rights.

3. To express its hope that all of the states that are par-
ties to the American Convention on Human Rights will recognize
the binding Jjurisdiction of the Court.

4, To express 1ts trust that the measures required 1n order
for the Court to comply fully with the fimctions attributed to
1t by the Convention will continue to kx. dopted.
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The States Parties to the Convention elected Rafael Nieto Navia of Co-
lombia to fill the vacancy on the Qourt caused by the death of Cesar Ord&flez

Quintero.

The General Assembly alsc amended the Statute of the Court to make the
beginning and end of the terms of office of the judges coincide with those
of the members elected to the other organs and agencies of the QAS. Hence-
forth, the terms "shall run from January 1 of the year following that of
their election to December 31 of the year in which their terms expire.”

C. E:'Eghth Rgu}ar_Sessig_n ofr the Court

The Court held its Eighth Regular Session February 28-March 4, 1983 at
1ts seat in San Jose. All of the judges attended except Judge Munroe, who

was excused due to prior commiltments.

The judges welcomed Judge Rafael Nieto Navia, a distinguished Colom-
bian law professor, who had been elected to the Court by the States Parties
to the (Convention at the previous session of the OAS General Assembly.

Judge Nieto fills the term of the late Judge Orddfiez.

The Court was received in private audience by Pope John Paul II, who
was in San Jose as part of his visit to Central America. In his words to
the Court (See Appendix VI), the Pope stated that "greater sensitivity and a
sharpened concern over the recognition or the violation of the dignity and
freedom of man have shown not only the advisability but the necessity that
the protection and control that a state exercises be completed and strength-
ened through a supranational and autonomous juridical institution.” Pope
John Paul II offered his support and encouragement to the Court in its mis-
sion and, at the same time, he invited the pertinent bodies "to entrust to
it the cases over which it has jurisdiction.” President Reina, in his open-
ing remarks, noted the importance of the visit of the Pope to the regiomn.

(See Appendix V).

A general revision of the Rules of Procedure was initiated. This work
will be concluded at subsequent meetings.

Shortly prior to the session, the Secretariat entertained members of
the "Library Advisory Council"” of the Court with a three—day orientation
program. This (ouncil, through its generous donations, has been instrumen-
tal in the rapid growth of the library, which is increasingly being used by
the public.

D. Third S@ial Se_s_gion Ef the Court

The Court held its Third Special Session July 25-August 1, 1983 at 1its
seat in San José. All of the judges atterded this meeting.
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This special session was convoked to consider the request for an advi-
sory opinion presented by the Inter-American Commission on Human Rights.
(See Appendix III). The Commission asks for an interpretation of the last
sentence of Article 4(2) of the American Convention on Human Rights which
deals with the application of the death penalty. In connection with the
request, the Court held a public hearing on July 26 to which it invited the
OAS Member States and organs to express their points of view. At that time
it heard the delegates of the Inter-American Commission, Drs. Luis Demetrio
Tinoco and Marco Gerardo Monroy Cabra, and the representatives of the Gov-
ernment of (osta Rica, Carlos José Gutiérrez, Minister of Justice and Manuel
Freer Jiménez, Procurator, and that of the Govermment of Guatemala, Edgar
Sarcenio Morgan, Vice Minister of Foreign Affairs.

The OGourt also began consideration of the request for an advisory

opinion presented by the Government of Costa Rica regarding the compatibili-
ty of a proposed amendment to the Constitution with the American Conven-—
tion. (See Appendix IV). The proposal, if enacted, would change the stand-

ards for the acquisition of citizenship.

The Court plans to render its opinion on these matters at its Ninth
Regular Session, scheduled to be held beginning September 1, 1983.

Cognizance was also taken on the resolution of the Inter-American Com-
mission in the Matter of Viviana Gallardo et al., which had originally been

presented to the Court.

At this session, the (ourt elected Pedro Nikken (Venezuela) and Thomas
Buergenthal (United States) as President and Vice President, respectively,

for a term of two years.

Among other decisions taken, the Court decided to hang a portrait of
Simon Bolivar in it seit, in ~ommemx rat on of the bicentennial of his birth.
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APPENDIX I

INTER-AMERICAN OOURT OF HUMAN RIGHTS

ADVISORY OPINION OC-1/82
OF SEPTEMBER 24, 1982

"OTHER TREATIES" SUBJECT TO THE

CONSULTATIVE JURISDICTION OF THE COURT
(ART .64 AMERICAN OONVENTION ON HUMAN RIGHTS)

REQUESTED BY PERUJ

Present: Carlos Roberto Reina, President
Pedro Nikken, Vice President
Hunt ley BEugene Munroe, Judge
Maximo Cisneros, Judge
Rodolfo E. Piza E., Judge
Thomas Buergenthal, Judge
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For Peru:
Mr. Bernardo Roca Rey, Agent and Ambassador in Costa Rica

For Costa Rica:
Mr. Carlos José GQutiérrez, Agent and Minister of Justice, and
Mr. Manuel Freer Jiménez, Advisor
For the Inter-American Commission on Human Rights:
Mr. Carlos A. Dunshee de Abranches, Delegate and Member
I

STATEMENT OF THE ISSUES

8. The Government of Peru submitted the following guestion to the Court
concerning Article 64 of the American Convention on Human Rights (hereinafter

cited as "the Convention"):

How should the phrase "or of other treaties concerning the pro—
tection of human rights in the American states” be interpreted?

With respect to this matter, the Government of Peru requests
that the opinion cover the following specific questions:

Does this aforementioned phrase refer to and include:

a) Only treaties adopted within the framework or under the
auspices of the inter—-American system? or

b) The treaties concluded solely among the American states,
that is, is the reference limited to treaties in which

only American states are parties? or

c) All treaties in which one or more American states are
parties?

9. Article 64 of the Convention reads as follows:

| The member states of the Organization may consult the
Court regarding the interpretation of this Convention or
of other treaties cooncerning the protection of human
rights in the American states. Within their spheres of
competence, the organs listed in Chapter X of the Char-
ter of the Organization of American States, as amended
by the Protocol of Buenos Aires, may in like manner con-
sult the Court.



24 The Court, at the request of a member state of the
Organization, may provide that state with opinions
regarding the compatibility of any of its domestic laws
with the aforesaid international instruments.

10. A reading of the request indicates that the Government of Peru has in
effect formulated one question with three possible answers. The main issue
consists of defining which treaties may be interpreted by this Court in
application of the powers granted it by Article 64 of the Convention. The
request requires the (ourt to determine the limits of its advisory jurisdic-
tion which are not clearly spelled out in Article 64 of the Convention. In
analyzing and answering the question presented, the Court will have to
determine which international treaties concerning the protection of human
rights it has the power to interpret under Article 64(1l); put more pre-
cisely, it will have to establish which of the human rights treaties must, a
priori, be deemed to be excluded from the Court's advisory jurisdiction.

11. A direct answer to the issue presented implies an analysis of the dif-
ferences between bilateral and multilateral treaties, as well as between
both those adopted within and outside the inter-American system; between
those treaties in which only Member States of the system are Parties and
those in which Member States of the system are Parties together with non-
Member States; as well between treaties in which American States are not, or
cannot be, Parties. In dealing with each of these categories, the Court
must also distinguish between treaties whose principal purpose 1s the pro-
tection of human rights and those which, although they have another purpose,
include human rights provisions. Once these distinctions are made, the
Court will have to determine which of these treaties it is empowered to

interpret.

12, The 1instant request for an advisory opinion 1is attributable to the
fact that the Convention does not expressly define the precise limits of the
Court's advisory jurisdiction. Therefore, before embarking upon an analysis
of the phrase "other treaties concerning the protection of human rights in
the American states,” the (ourt must determine the scope of its advisory
jurisdiction under Article 64 of the Convention.

13 By its terms, Article 64 imposes on the authority of the Court certain
generic limits, which provide the framework applicable to the interpretation
of the aforementioned treaties. The instant request requires the Oourt to
determine whether, given the general object of the Convention and the juris-
diction it assigns to the Gourt, it is necessary to further clarify the

meaning of Article 64.
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II

GENERAL FRAMEWORK OF THE ISSUES PRESENTED

14. Article 64 of the Convention confers on this Court an advisory juris-
diction that is more extensive than that enjoyed by any international tribu-
nal in existence today. All the organs of the OAS listed in Chapter X of
the (harter of the Organization and every OAS Member State, whether a party

to the Convention or not, are empowered to seek advisory opinions. The
Court's advisory jurisdiction 1is not limited only to the Convention, but

extends to other treaties concerning the protection of human rights in the
American States. In principle, no part or aspect of these instruments is
excluded from the scope of its advisory jurisdiction. Finally, all OAS Mem-
ber States have the right to request advisory opinions on the compatibility
of any of their domestic laws with the aforementioned international in-

struments.

15. The broad scope of Article 64 of the Convention contrasts with the
advisory Jjurisdiction of other internatiorial tribunals. For example, Arti-
cle 9% of the UN Charter, while authorizing the International Court of Jus-
tice to render advisory opinions on any legal question, permits only the
General Assembly and the Security GOouncil or, under certain conditions,
other organs and specialized agencies of the United Nations to request such
opinions. It does not, however, give the Member States of the UN standing

to seek advisory opinions.

16. As far as concerns the international protection of human rights, Pro-
tocol No. 2 to the (Buropean) Convention for the Protection of Human Rights
and Fundamental Freedoms confers on the European Court advisory jurisdic-
tion, but restricts 1t severely. Only the Committee of Ministers may
request an opinion, and the opinion may deal only with legal questions con-
cernirng the interpretation of the Convention and 1ts Protocols. Further-
more, the Protocol excludes from the advisory jurisdiction of that tribunal
the interpretation of any question relating to the content or scope of the
rights or freedoms defined 1in the instruments, or any other question whicr
the Buropean Commission on Human Rights, the European Court, or the Commit-
tee of Ministers might have to consider in consequence of any proceedings
that could be instituted in accordance with the Convention.

L7, The preparatory work of the Convention indicates that this treaty
sought to define the advisory 7jurisdiction of the COourt 1n the broadest
terms possible. The first text dealing with this matter was contained in
the Preliminary Draft prepared by the Inter-American Commission on Human
Rights at its Special Session held in July 1968, and adopted as such by the
OAS Council in October 1968 (0OAS/Ser.G/V/C—d-1631). Article 53 of that
draft read as follows:



The General Assembly, the Permanent Coimeil, and the Commission
may consult the Court concerning the interpretation of this
Convention or of other treaties concerning the protection of
human rights in the American States; and the States Parties may

consult the Court concerning the compatibility of any of their
domestic laws with the aforesaid international instruments.

This text, which was broader than any similar contemporary international
provision, was superseded by Article 64 of the present Convention, which
further. expanded the Court's advisory 7Jjurisdiction. The right to seek an
advisory opinion was conferred upon the organs emumerated in Chapter X of
the Charter anxd upon the Member States of the Organization, whether or not
they are Parties to the Convention. With respect to matters which may be
the subject of advisory opinions, the singular ("otro tratado concerniente")
foomd in Article 53 of the Preliminary Draft was replaced by the plural
("otros tratados concernientes"), which indicates a clear intention to
extend the Court's advisory jurisdiction. (This change appears in the Span-
ish text, which was the official working document of the Conference. )

18, The broad scope of the language in which Article 64 of the Convention
1s formulated cannot be taken to mean that there are no limits to the advi-
sory Jjurisdiction of the Court. With regard to the subject matter of a
request, and, in particular, as far as concerns treaties which the Court 1s
empowered to 1interpret, there are certain limits of a general character
implicit in the terms of Article 64, viewed in its context and taking into

account the object and purpose of the treaty.

19, A first group of limitations derives from the fact that the Court is a
judicial institution of the inter-American system. The Court notes, in this
connection, that 1t 1s precisely 1its advisory jurisdiction which gives the
Court a special place not only within the framework of the Convention but
also within the system as a whole. This conclusion finds support, ratione
materiae, in the fact that the Convention confers on the Court jurisdiction
to render advisory opinions interpreting international treaties other than
the Convention itself and, E_atJioneg personae, 1n the further fact that, the

right to seek an opinion extends not only to all the organs mentioned in
Chapter X of the GAS Charter, but also to all OAS Member States, whether or

not they are Parties to the Convention.

200, GCortain restrictions follow from the Conrt's status as an 1inter-
American JjJuridical institution. This status does not, however, necessarily
Jimit 1ts advisory jJurisdiction to international instruments adopted within
the 1nter-American system, 1f only because wvarious OAS organs are often
called yupon to apply treaties which have an extra-regional application.

4 It 1s i1mplicit 1n the first group of limitations that the Court can
exercise neither its contentious nor advise | jurisdiction to establish the



scope of international agreements, whatever be their character, concluded by
non-Member States of the inter-American system, or to interpret legal pro-
visions governing the structure or operation of international organs or
institutions not belonging to that system. On the other hand, the Court has
the power to interpret any treaty as long as it is directly related to the
protection of human rights in a Member State of the inter-American system.

22. Other limitations derive from the general function of the Court within
the system established by the Convention and, particularly, fram the purpose
that the advisory jurisdiction 1is designed to perform. The Court is, first
and foremost, an autonomous judicial institution with jurisdiction both to
decide any contentious case concerning the interpretation and application of
the Convention as well as to ensure to the victim of a violation of the
rights or freedoms guaranteed by the Convention the protection of those
rights. (Convention, Arts. 62 and 63 and Statute of the Court, Art. 1).
Because of the binding character of 1ts decisions 1in contentiocus cases
(Convention, Art. ©68), the CGourt also is the Convention organ having the
oroadest enforcement powers designed to ensure the effective application of
the Convent ion.

23. 'The line which divides the advisory jurisdiction from the contentious
jurisdiction of international tribunals has often been the subject of heated
debate. On the intermational law plane, States have voiced reservations and
at times even opposition to the exercise of the advisory jurisdiction in
certain specific cases on the ground that it served as a method for evading
the application of the principle requiring the consent of all States parties
to a legal dispute before judicial proceedings to adjudicate it may be
instituted. In the most recent instances in which those objections were
raised to advisory oplnions that were requested under the Charter of the
United Nations, the International Court of Justice decided, for a variety of
reasons, to render the opinions notwithstanding the above-mentioned objec—
tions. (See Interpretation of Peace Treaties, 1950 I.C.J. 65; South-West
Atrica, International Status of, 1950 I.C.J. 128; Certain Expenses of the
nited Nations, 1962 I.C.J. 151; Legal Consequences for States of the Con-
tinued Presence of South Africa in Namibia (South West Africa) notwithstang -
ing Security OCouncil Resolution 276 (1970), 1971 1.C.J. 16).

T e ——

24. Special problems arise in the human rights area. Since 1t 1s the pur-
pose of human rights treaties to guarantee the enjoyment of individual human
peings o©of those rights and freedams rather than to establish reciprocal
relations between States, the fear has been expressed that the exercise of
the Gourt's advisory jurisdiction might weaken its contentiocus Ijurisdiction
or, worse still, that it might undermine the purpose of the latter, thus
changing the system of protection provided for in the Convention to the
detriment of the victim. That 1is, concern has been expressed that the
(burt's advisory Jurisdiction might be invoked by States for the specific
purpose of impalring the effectiveness of the proceedings in a case being
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dealt with by the Commission "to avoid having to accept the contentious
jurisdiction of the Court and the binding character of the Court's deci-
sions” (C. Dunshee de BRbranches, "La (orte Interamericana de Derechos Huma-
nos," in La Convencidn Americana sobre Derechos Humanos 117 (OEA, 1980)),
thus interfering with the proper functioning of the Convention and adversely
affecting the interests of the victim.

25. The advisory jurisdiction of the Court is closely related to the pur-
poses of the Convention. This jurisdiction 1s intended to assist the Ameri-
can States in fulfilling their intermational human rights obligations and to
assist the different organs of the inter-American system to carry out the
functions assigned to them in this field. It is obvious that any request
for an advisory opinion which has another purpose would weaken the system
established by the Convention and would distort the advisory jurisdiction of

the Court.

26. The above-mentioned considerations point to a second group of limita-
tions which derive both from the context in which the Court was granted
advisory jurisdiction and from the object and purpose of the Convention. The
Convention does not, however, delimit the full scope of the Court's advisory
jurisdiction. It is here that the American and European systems for the
protection of human rights differ, because Protocol No. 2 of the European
Convention (Article 1(2)) expressly excludes certain subjects, already
referred to in paragraph 16, from the advisory jurisdiction of the BEuropean

Court.

27 By contrast, Article 64 of the Convention does not expressly exclude
any matter concerning the protection of human rights 1in the American
States. This makes 1t necessary for the (ourt to establish the general
limits on a case by case basis, which is also the approach adopted by gener-—
al international law applicable to this problem.

28. The Court consequently holds, consistent with the jurisprudence of the
International Court of Justice, that its advisory jurisdiction is permissive
in character in the sense that it empowers the Court to decide whether the
circumstances of a request for an advisory opinion justify a decision re-

jecting the request. (See Interpretation of Peace Treaties, 1950 I.C.J. 65).

29, The broad terms in which Article 64 of the Convention is drafted and
the fact that the Rules of Procedure of the Court state that, whenever
appropriate, the procedure 1in advisory opinions should be guided Dby the
rules which apply to contentious cases, clearly demonstrate that the Court
enjoys an important power of appreciation enabling it to weigh the circum—
stances of each case, bearing in mind the generic limits established by the
Convention for the Court's advisory jurisdiction.




30. This broad power of appreciation should not be confused, however, with
unfettered discretion to grant or deny a request for an advisory opinion.
The Court must have compelling reasons founded in the conviction that the
request exceeds the limits of its advisory jurisdiction under the Convention
before it may refrain from complying with a request for an opinion. More-
over, any decision by the Court declining to render an advisory opinion must
conform to the provisions of Article 66 of the Convention, which require
that reasons be given for the decision.

31. The aforementioned considerations compel the following conclusions
about the limitations applicable to the Court's advisory Ijurisdiction. The
first group of limitations derives from the fact that the Court, in exer-
cising 1ts advisory Jjurisdiction, may only consider the interpretation of
treaties in which the protection of human rights in a Member State of the
inter-American system 1s directly involved. The second group of limitations
is related to the inadmissibility of any request for an advisory opinion
which 1s likely to undermine the Court's contentious jurisdiction or, 1in
general, to weaken or alter the system established by the Convention, 1in a
manner that would i1mpair the rights of potential victims of human rights
violations. Finally, the Court has to consider the circumstances of each
individual case and if, for compelling reasons, it decides to decline to
render an oplnion lest it exceed the aforementioned limitations and distort
its advisory jurisdiction, it must do so by means of an opinion, containing
the reasons for 1its refusal to comply with the request.

IIT
TREATIES SUBJECT TO ADVISORY OPINIONS

32 In the light of these general considerations, the Court can now turn
to the specific question presented by the request of the Govermment of
Peru. It seeks to ascertain which treaties fall within the scope of the
Court's advisory Jjurisdiction, which States must be Parties to these trea-
ties, and, to some extent, on the origin of these treaties. According t-.
the Peruvian request, the narrowest interpretation would lead to the conclu-
sion that only those treaties adopted within the framework or under the aus-
plces of the 1inter—-American system are deemed to be within the scope of
Article 64 of the Convention. By contrast, the broadest interpretation
would include within the Court's advisory jurisdiction any treaty concerning
the protection of human rights in which one or more American States are Par-

ties.

33. In interpreting Article 64, the ourt will resort to traditicnal

international law methods, relying both on general and supplementary rules
of interpretation, which find expression in Articles 31 and 32 of the Vienna

Convention on the Law of Treaties.



34. Neither the request of the Peruvian Government nor the Convention
1tself distinguishes between multilateral and bilateral treaties, nor be-
tween treaties whose main purpose is the protection o6f human rights and
those treaties which, though they may have some other principal object,
contain provisions regarding human rights, such as, for example, the Charter
of the OAS. The Court considers that the answers to the questions posed in
paragraph 32 are applicable to all of these treaties since the basic problem
consists of determining what international obligations the American States
have assumed are subject to interpretation by means of an advisory opinion.
The Court, therefore, does not consider that the determining factor is the
bilateral or multilateral nature of the treaty; equally irrelevant is the
source of the obligation or the treaty's main purpose.

35. The meaning of the phrase "American states" is not defined in Article
64 of the Convention and the Peruvian request does not attempt to explain
it. It 1s the opinion of the Court that, according to the ordinary meaning
to be given to the terms of the treaty in their context, the phrase refers
to all those States which may ratify or adhere to the Convention, in accor-
dance with its Article 74, i.e., to Member States of the QAS.

36. The issues raised by the Government of Peru lead to the following
question, which must be answered consistent with Article 64 and in light of
the object and purpose of the treaty: Is it the purpose of the Conventiocn
to bar, a priori, an advisory opinion of the Court regarding the interna-
tional human rights obligations assumed by American States simply because
the source of such obligations 1s a treaty ooncluded outside the inter-
American system, or because non-American States are also Parties to it?

37 The text of Article 64 of the Convention does not compel the conclu-
sion that it is to be restrictively interpreted. In paragraphs 14 through
17, the Court has explained the broad scope of 1ts advisory jurisdiction.
The ordinary meaning of the text of Article 64 therefore does not permit the
(ourt to rule that certain intermational treaties were meant to be excluded
from 1ts scope simply because non—-American States are or may become Parties
to them. In fact, the only restriction to the Court's jurisdiction to be
found in Article 64 is that it speaks of international agreements concerning
the protection of human rights in the American States. The provisions of
Article 64 do not require that the agreements be treaties between American
States, nor that they be regional in character, nor that they have been
adopted within the framework of the inter-American system. Since a restric-
tive purpose was not expressly articulated, it cannot be presumed to exist.

38. The distinction implicit in Article 64 of the Convention alludes
rather to a question of a geographical-political character. Put more pre-—
cisely, it is more important to determine which State is affected by the

obligations whose character or scope the Court is to interpret than the
source of these obligations. It follows therefrom, that, if the principal
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purpose of a request for an advisory opinion relates to the implementation
or scope of international obligations assumed by a Member State of the
inter-American system, the Court has jurisdiction to rerder the opinion. By
the same token, the Court lacks that jurisdiction i1f the principal purpose
of the request relates to the scope or implementation of international obli-
gations assumed by States not members of the inter-American system. This
distinction demonstrates once agaln the need to approach the issue presented

on a case by case basis.

39. The latter conclusion gains special importance given the language of
Article 64 (2) of the Convention, which authorizes the Member States of the
OAS to request advisory opinions regarding the compatibility of their domes-
tic laws with treaties concerning the protection of human rights in the
American States. This provision enables the Court to perform a service for
all of the members of the inter-American system and is designed to assist
them in fulfilling their international human rights obligations. Viewed in
this perspective, an American State 1s no less obligated to abide by an
international agreement merely because non—-American States are or may become
Parties to 1t. The Court can find no good reasons why an American State
should not be able to request an advisory opinion on the compatibility of
any of its domestic laws with treaties concerning the protection of human
rights which have been adopted outside the framework of the inter-American
system. There are, moreover, practical reasons that suggest that the inter-
pretative function be exercised within the inter-American system even when
dealing with international agreements not adopted within its framework.
Regional methods of protection, as has been pointed out, "are more suited
for the task and at the same time... more readily accepted by the states of
this hemisphere....”" (C. Sepulveda, "Panorama de los Derechos Humanos,"

Boletin del Institutc de Investi aciones Juridicas 1053, at 1054 (Mexico
1982).) o S

40, The nature of the subject matter itself, however, militates against a
strict distinction between universalism and regionalism. Mankind's univer-
sality and the universality of the rights and freedoms which are entitled to
protection form the core of all international protective systems. In tr._s
context, it would be improper to make distinctions based on the regional or
non-regional character of the international obligations assumed by States,
and thus deny the existence of the common core of basic human rights stand-
ards. The Preamble of the Convention gives clear expression to that fact
when it recognizes that the essential rights of man "are based upon the
attributes of the human personality and that they therefore justify inter-
national protection in the form of a convention."

4]. A certain tendency to integrate the regional and universal systems for
the protection of human rights can be perceived in the Convention. The Pre-
amble recognizes that the principles on which the treaty is based are also
proclaimed in the Universal Declaration of Human Rights and that "“they have



been reaffirmed and refined in other international instruments, worldwide as
well as regiocnal in scope.” Several provisions of the Convention likewise
refer to other international treaties or to international 1law, without
speaking of any regional restrictions. (See, e.g., Convention, Arts. 22,
26, 27 and 29). Special mention should be made in this connection of Arti-
cle 29, which contains rules governing the interpretation of the Convention,
and which clearly indicates an intention not to restrict the protection of
human rights to determinations that depend on the source of the obliga-
tions. Article 29 reads as follows:

No provision of the Convention may be interpreted as:

a. permitting any State Party, group, or person to supress
the enjoyment or exercise of the rights and freedoms
recognized in this Convention or to restrict them to a
greater extent than is provided for herein;

b, restricting the enjoyment or exercise of any right or
freedom recognized by virtue of the laws of any State
Party or by virtue of another convention to which one of
the said states is a party;

s precluding other rights or guarantees that are inherent
in the human personality or derived from representative
democracy as a form of government; or

d. excluding or limiting the effect that the American
Declaration of the Rights and Duties of Man and other
intermational acts of the same nature may have.

42. It is particularly important to emphasize the special relevance that
Article 29(b) has to the instant request. The function that Article 64 of
the Convention confers on the Court is an inherent part of the protective
system established by the Convention. The Court is of the view, therefore,
that to exclude, a priori, from its advisory jurisdiction international
human rights treaties that are binding on American States would weaken the
full quarantee of the rights proclaimed in those treaties and, in turn, con-
flict with the rules enunciated in Article 29(b) of the Convention.

43. The need of the regional system to be complemented by the universal
finds expression in the practice of the Inter-American Commission on Human
Rights and is entirely consistent with the object and purpose of the Conven-
tion, the American Declaration and the Statute of the Commission. The Com—
mission has properly invoked in some of its reports and resolutions "other
treaties concerning the protection of human rights in the Americ-n states,”
regardless of their bilateral or multilateral character, or whetl >r they
have been adopted within the framework or urder the auspices of the inter-



American system. This has been true most recently in the following reports
of the Commission: the situation of human rights in El Salvador (QAS/
Ser.L./V/11.46, doc.23, rev.l, November 17, 1979) at 37-38; the situation of
political prisoners in CQuba (QAS/Ser.L/V/11.48, doc.24, December 14, 1979)
at 9; the situation of human rights in Argentina (QAS/Ser.L/V/I1.49, doc.19,
April 11, 1980) at 24-25; the situation of human rights in Nicaragua (QAS/
Ser.L./V/11.53, doc.25, June 30, 1981) at 31; the situation of human rights
in Colombia (QAS/Ser.lL/V/II.53, doc.22, June 30, 198l1) at 56-57; the situa-
tion of human rights in Guatemala (QAS/Ser.L./V/II1.53, doc.2l, rev.2, October
13, 1981) at 16-17; the situation of human rights in Bolivia (QAS/Ser.L/V/
11.53, doc.6, rev.2, October 31, 1981) at 20-21; and Case 7481 - Acts which
occurred in Caracoles (Bolivia), Resolution No. 30/82 (QAS/Ser.L/V/II1.55,

doc.54, March 8, 1982).

44, 'This practice of the Commission which 1s designed to enable it better
to discharge the functions assigned to it compels the conclusion that the
States themselves have an interest in being able to request an advisory
opinion from the Court involving a human rights treaty to which they are
parties but which has been adopted outside the framework of the inter-
American system. Situations might in fact arise in which the Commission
might interpret one of these treaties in a manner deemed to be erroneous by
the States concerned, which would then be able to invoke Article 64 to chal-

lenge the Commission's interpretation.

45. 'Te OCourt's interpretation of Article 64, based on the ordinary
meaning of its terms viewed in their context and taking into account the

object and purpose of the treaty, 1s confirmed by the preparatory work of

the Convention. It can accordingly be relied upon as a supplementary means
of interpretation. (Vienna Convention on the Law of Treaties, Art. 32).

46. As the Court pointed out in paragraph 17, the evolution of the tex-:
which ultimately became Article 64 indicates a marked desire to expand the
advisory Jjurisdiction of the Court. The very fact that it was drafted at a
time when the narrowly drawn Article 1 of Protocol No. 2 of the European
Convention had already been adopted demonstrates that the drafters of the
Convention intended to confer on the Court the most extensive advisory
jurisdiction, intentionally departing from the limitations imposed upon the
European system.

47. During the initial phase of the drafting of the Convention, the major-
ity of the States were clearly opposed to the notion of making a strict dis-
tinction between universalism and regionalism. As a matter of fact, after
the International Covenant on Economic, Social and CQultural Rights, the
International Covenant on Civil and Political Rights and the Optiocnal Proto-
col thereto, which were drafted within the framework of the United Nations,
were opened for signature, the CGAS buncil consulted the Member States of
the Organization in June 1967 regarding the advisability of continuing the



work on an American convention, considering that the UN instruments had been
adopted. Ten of the twelve States that replied to the inquiry favored con-
tinuing the work on the Convention, it being understood that an effort would
be made to draw on the provisions of the UN Covenants. As a result of this
poll, the Specialized Inter-American Conference was eventually held in Costa
Rica in November 1969. The preparatory work of the Convention consecuently
demonstrates a tendency to conform the regional system to the universal one,
which is evident in the text of the Convention itself.

48. Based on the foregoing analysis, the Court concludes that the very
text of Article 64 of the Convention, the object and purpose of the treaty,
the rules of interpretation set out in Article 29 of the Convention, the
practice of the Commission ard the preparatory work all point toward the
same result: no good reason exists to hold, in advance and in the abstract,
that the Court lacks the power to receive a request for, or to issue, an
advisory opinion about a human rights treaty applicable to an American State
merely because non—-American States are also parties to the treaty or because
the treaty has not been adopted within the framework or under the auspices

of the inter-American system.

49, A number of submissions addressed to the Court both by Member States
and certain OAS organs, urge a more restrictive interpretation of Article
64. Some of these arguments, already adverted to in paragraph 37, are based
on the meaning to be ascribed to the phrase "in the American states.” Two
other contentions are more substantive i1n nature. The first is that a broad
interpretation would authorize the Court to render opinions affecting States
which have nothing to do with the Convention or the Court, and which cannot
even be represented before it. As to that issue, the Court has already
emphasized that, 1f a request for an advisory opinion has as its principal
purpose the determination of the scope of, or compliance with, international
commitments assumed by States outside the inter-American system, the Court
is authorized to render a motivated opinion refraining to pass on the issues
submitted to it. The mere possibility that the event hypothesized in the
above argument might arise, which can after all be dealt with on a case by
case basis, 1s hardiy a sufficient enough reason for concluding that the
Court, a priori, lacks the power to render an advisory opinion interpreting
the human rights obligations assumed by an American State merely because
such obligations originate outside the framework of the inter-American sys-

tem.

50. The other argument that has been advanced is that the extension of the
limits of the Court's advisory jurisdiction might produce conflicting inter-—
pretations emanating from the Court and from those organs outside the inter-

American system that might be called upon also to apply and interpret trea-
ties concluded outside of that system. The Court believes that it is here

dealing with one of those arguments which proves too much and whic., more-
over, 1s less compelling than it appears at first glance. It proves too
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request would exceed the limits of the Court's advisory juris-
diction for the following reasons, inter alia: because the
issues raised deal mainly with intermational obligations
assumed by a non-American State or with the structure or opera-
tion of international organs or bodies outside the inter-
American systemj; or because granting the request might have the
effect of altering or weakening the system established by the
Convention in a manner detrimental to the individual human
belng.

Done in English and Spanish, the Spanish text being authentic, at the seat

of the Court

PEDRO NIKKEN

in San José, Costa Rica, this 24th day of September, 1982.

CARLOS ROBERTO REINA

PRESIDENT
HUNTLEY EUGENE MUNROE MAXIMO CISNEROS
RODOLFO E. PIZA THOMAS BUERGENTHAL

CHARLES MOYER
SECRETARY
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APPENDIX 11

INTER-AMERICAN COURT OF HUMAN RIGHTS

ADVISORY OPINION OC-2/82
OF SEPTEMBER 24, 1982

THE EFFECT OF RESERVATIONS
ON THE ENTRY INTO FORCE
OF THE AMERICAN CONVENTION
(ARTS. 74 AND 75)

REQUESTED BY THE
INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

Present: Carlos Roberto Reina, President
Pedro Nikken, Vice President
Huntley Bugene Munroe, Judge
Maximo Cisneros, Judge
Rodolfo E. Piza E., Judge
Thomas Buergenthal, Judge
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Also present: tharles Moyer, Secretary

Manuel Ventura, Deputy
Secretary
THE QOURT,

composed as above,
gives the following Advisory Opinion:

1. The Inter-American Commission on Human Rights (hereinafter cited as
"the Commission"), by a cable dated June 28, 1982, requested an advisory
opinion of the Inter—-American Court of Human Rights.

2. By notes dated July 2, 1982, the Secretary, in accordance with a deci-
sion of the Court acting pursuant to Article 52 of its Rules of Procedure,
requested observations of all of the Member States of the Organization of
American States as well as, through the Secretary General, of all of the
organs referred to in Chapter X of the Charter of the QAS.

3. The President of the Court fixed August 23, 1982 as the time-limit for
the submission of written observations or other relevant documents.

4. Responses to the Secretary's request were received from the following
states: Costa Rica, Mexico, Saint Vincent and the Grenadines and the United

States of America. In addition, the following QAS organs responded: the
Permanent Council, the Inter-American Juridical Committee and the General
Secretariat. The majority of the responses included substantive observa-

tions on the issues raised in the advisory opinion.

5 Furthermore, the following organizations offered their points of view
on the request as amici curiae: the International Hmman Rights Law Group
and the Urban Morgan Institute for Human Rights of the University of Cincin-

natl College of Law.

6. The Court, meeting in its Sixth Regular Session, set a public hearing
for Monday, September 20, 1982 to receive the oral arguments that the Member

States and the organs of the QOAS might wish to give regarding the request
for the advisory opinion.

Te In the course of the public hearing, oral arguments were addressed to
the Court by the following representatives:

For the Inter-American Commission on Human Rights:
Marco Gerardo Monroy Cabra, Delegate and President

For Costa Rica:
Manuel Freer Jimenez, Advisor and Procurador of the Republic
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I
STATFEMENT OF THE ISSUES

8. The Commission submitted the following question to the Court:

From what moment is a state deemed to have become a party to
the American Convention on Humman Rights when 1t ratifies or
adheres to the Convention with one or more reservations: from
the date of the deposit of instrument of ratification or adher-
ence or upon the termination of the period specified in Article
20 of the Vienna Convention on the lLaw of Treaties?

9. The Commission notes that its request calls for the interpretation of
Articles 74 and 75 of the American Convention on Human Rights (hereinafter
cited as "the Convention"). It submits, in this comnection, that the issue
presented to the Court falls within the Commission's sphere of competence,
as that phrase is used in Article 64 of the Oonvention. To substantiate
this contention, the Commission points tu the power vested in it by Articles
33, 41(f), and 44 through 51 of the Convention as well as in Articles 1, 19
and 20 of the Statute of the Commission. The Commission emphasizes that in
order to be able to exercise its functions, it must distinguish between
States that are parties to the Convention and those that are not.

10. Articles 74 and 75 of the Convention read as follows:
Article 74

1. This Convention shall be open for signature and rat-
ification by or adherence of any member state of the Organiza-
tion of American States.

2. Ratification of or adherernxe to this Convention
shall be made by the deposit of an instrument of ratification
or adherence with the General Secretariat of the Organization

of American States. As soon as eleven states have deposited
their instruments of ratification or adherence, the Convention

shall enter into force. With respect to any state that rati-
fies or adheres thereafter, the Convention shall enter into
force on the date of the deposit of its instrument of ratifica-
tion or adherence.

3. The Secretary General shall inform all member states
of the Organization of the entry into force of the Convention.

Article 75

This Convention shall be subject to reservations only in
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conformity with the provisions of the Vienna Convention on the
Law of Treatlies signed on May 23, 1969.

II
QOMPETENCE OF THE QOURT

11. In addressing the request of the Commission, the Court must resolve a
number of preliminary issues bearing on it. One of them has to do with the
question whether the Court is at all competent to hear this request, consid-
ering that the Secretary General of the QAS has been assigned depositary
functions relating to this Convention (see Arts. 74, 76, 78, 79 and 8l1), and
considering further that, in the practice of the OAS, disputes concerning
ratification of treaties, their entry into force, reservations attached to
them, etc., have been dealt with traditionally through consultations between
the Secretary General and the Member States. (See "Standards on Reserva-
tions to Inter-American Multilateral Treaties," OAS/AG/RES./102 (III-0/73).
See also, M. G. Monroy Cabra, Derecho de los Tratados at 58-72 (Bogot3,
Colambia, 1978); J. M. Ruda,"Reservations to Treaties,"” 146 Recueil des

Cours 95, at 128 (1973)).

12. The Court has no doubt whatsocever that it is competent to render the
advisory opinion requested by the Commission. Article 64 of the Convention
is clear and explicit in empowering the Court to render advisory opinions
"regarding the interpretation of this Convention,"” which is precisely what
the Commission's request seeks to obtain. Moreover, Article 2 (2) of the
Statute of the Court, which was approved by the General Assembly of the OAS
at its Ninth Regular Session in October 1979, declares that the Court's “ad-
visory jurisdiction shall be governed by the provisions of Article 64 of the

Convention. "

13. It must be emphasized also that, unlike other treaties of which the
Secretary General of the OAS is the depositary, the Convention establishes a
formal judicial supervisory process for the adjudication of disputes arising
under that instrument and for its interpretation. The Court's campetence in
this regard finds expression not only in the language of Articles 62, 63,
64, 67 and 68, but also in Article 33(b), which confers on the Court “com—
petence with respect to matters relating to the fulfillment of the commit-
ments made by the States Parties to this Convention.” This competence is
reinforced by Article 1 of the Oourt's Statute, which declares that the
Court "is an autonomous judicial institution whose purpose is the applica-
tion and interpretation of the American Convention on Human Rights.” It is
thus readily apparent that the Court has competence to render an authorita-
tive interpretation of all provisions of the Convention, including those
relating to its entry into force, and that the Court is the most appropriate

body to do so.
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I11

COMPETENCE OF THE COMMISSION TO REQUEST
THE INSTANT OPINION

14. It must be determined next whether the Commission has standing to
request the particular advisory opinion it has asked the Court to rerder. In
this regard, the Court notes that the Convention, in conferring the right to
request advisory opinions, distinguishes between Member States of the QOAS
and organs of the Organization. Under Article 64 all OAS Member States,
whether or not they have ratified the Convention, have standing to seek an
advisory opinion "regarding the interpretation of this Convention or of
other treaties concerning the protection of human rights in the American
states.” OAS organs enjoy the same right, but only "within their spheres of
competence.” Thus, while OAS Member States have an absolute right to seek
advisory opinions, QAS organs may do so only within the limits of their com-
petence. The right of OAS organs to seek advisory opinions is restricted
congequently to issues in which such entities have a legitimate institution-
al interest. While it is initially for each organ to decide whether the
request falls within its sphere of competence, the question is, ultimately,
one for this Court to determine by reference to the QAS Charter and the con-

stitutive instrument and legal practice of the particular organ.

15. With reference to the instant request, the Court notes, first, that
the Commission is one of the organs listed in Chapter X of the GAS (harter
(GAS Charter, Art. 51(e)). Moreover, the powers conferred on the Commission
qua organ of the OAS are spelled out in Article 112 of the OAS Charter,

which reads as follows:

There shall be an Inter-American Commission on Human Rights,
whose principal function shall be to promote the cbservance and
protection of human rights and to serve as a oconsultative organ
of the Organization in these matters.

An Inter-American Convention on Himan Rights shall determine
the structure, campetence, and procedure of this Comnission, as
well as those of other organs responsible for these matters.

Finally, Articles 33, 41 and 44 through 51 of the Convention, and Articles
1, 19 and 20 of the Statute of the Commission confer upon it extensive
powers. The Commission's competence to exercise these powers depernds, 1n
part, on a prior determination whether it is dealing with a State which
either has or has not ratified the Convention. Article 112 of the OAS Char-
ter, Article 41 of the Convention, arnd Articles 1, 18 arnd 20 of its Statute
empower the Commission "to promote the observance and defense of hmman
rights"” and to serve "as a consultative organ of the Organization in this
matter.” The Commission exercises these powers in relation to all GAS Mem-
ber States, whether or not they have ratified the Conventiony it has even
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more specific and more extensive powers in relation to the States Parties to
the Onvention. {(Convention, Arts. 33, 41(f) and 44 -~ 51; Statute of the

Commission, Art. 19).

16. It is obvious, therefore, that the Commission has a legitimate insti-
tutional interest in a question, such as the one that it presented, which
relates to the entry into force of the Convention. The Court accordingly
holds that the requested advisory opinion falls within the Commission's
sphere of caompetence. Furthermore, given the broad powers relating to the
promotion and observance of human rights which Article 112 of the QAS Char-
ter confers on the Commission, the Oourt observes that, unlike some other
QAS organs, the Commission enjoys, as a practical matter, an absolute right
to request advisory opinions within the framework of Article 64(1) of the
Convention.

IV

ENTRY INTO FORCE OF THE QONVENTION

17. Having resolved these preliminary issues, the Court is now in a posi-
tion to address the specific question submitted to it by the Commission,
which wishes to know when the Convention is deemed to enter into force for a
State that ratifies or adheres to the Convention with a reservation.

18. In answering this question, the Court notes that two provisions of the
Convention provide a starting point for its inquiry. The first is Article
74(2), which reads as follows:

Ratification cf or adherence to this Convention shall be made
by the deposit of an instrument of ratification or adherence
with the General Secretariat of the Organization of American
States. As soon as eleven states have deposited their instru-
ments of ratification or adherence, the Convention shall enter
into force. With respect to any state that ratifies or adheres
thereafter, the Convention shall enter into force on the date
of the deposit of its instrument of ratification or adherence.

The second provision is Article 75. It declares that

this Convention shall be subject to reservations only in con-
formity with the provisions of the Vienna Convention on the Law
of Treaties signed on May 23, 1969.

19. The language of Article 74(2) is silent on the issue wiether it
applies exclusively to ratifications and adherences which contain no reser-
vations or whether it also applies to those with reservations. Furthermore,
whether and to what extent Article 75 helps to resolve the question before
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the Gourt can be answered only following an analysis of that stipulation as
well as of other relevant provisions of the Convention in their context and
in the light of the cbject and purpose of the Convention (Vienna Convention
on the Law of Treaties,hereinafter cited as "Vienna Convention," Art. 31)
and, whete necessary, by reference to its drafting history. (Vierna Con-
vention, Art. 32). Moreover, given the reference in Article 75 to the Vien-
na Convention, the Court must also examine the relevant provisions of that

instrument.

20. 'The reference in Article 75 to the Vienna Convention raises almost as
many questions as it answers. The provisions of that instrument dealing
with reservations provide for the application of different rules to differ-
ent categories of treaties. It must be determined, therefore, how the Con-
vention is to be classified for purposes of the here relevant provisions of
the Vienna Convention, keeping in mind the language of Article 75 and the

purpose it was designed to serve.

21. The provisions of the Vienmna Convention that bear on the question
presented by the Comnission read as follows:

Article 19
Forulation of reservations

A State may, when signing, ratifying, accepting, approv-
ing or acceding to a treaty, formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reserva-
tions, which do not include the reservation in

question, may be made; or

{od in cases not falling under subparagraphs (a) and
(b), the reservation s incompatible with the
object and purpose of (he treaty.

Article 20
Acceptance of and objection to reservations

1. A reservation expressly authorized by a treaty does not

require any subsequent acceptance by the other oontracting
States unless the treaty so provides.

2. When it appears from the limited number of the nego-
tiating States and the object and purpose of a treaty that the
application of the treaty in its entirety beutween all the par-
ties is an essential condition of the consent of each one to be
bound by the treaty, a reservation requires acceptance by all
the parties.
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3. When a treaty is a constituent instrument of an inter-
national organization and unless it otherwise provides, a res-
ervation requires the acceptance of the competent organ of that
organization.

4, In cases not falling under the preceding paragraphs and
unless the treaty otherwise provides:

(a) acceptance of another contracting State of a res-
ervation constitutes the reserving State a party
to the treaty in relation to that other State if
or when the treaty is in force for those States;

(b) an objection of another contracting State to a
regservation does not preclude the entry into
force of the treaty as between the objecting and
reserving States unless a contrary intention is
definitely expressed by the objecting State;

(c) an act expressing a State's consent to be bound
by the treaty and containing a reservation is
effective as soon as at least one other contrac-
ting State has accepted the reservation. -

5. - For the purposes of paragraphs 2 and 4 and unless the
treaty otherwise provides, a reservation is oconsidered to have
been accepted by a State if it shall have raised no objection
to the reservation by the end of a period of twelve months
after it was notified of the reservation or by the date on
which it expressed its consent t0 be bound by the treaty,

whichever is later.

22. Turning first to Article 19, the Court concludes that the reference in
Article 75 to the Vienna Convention was intended to be a reference to para-
graph (c) of Article 19 of the Vienna Convention. Paragraphs (a) and (b)
are inapplicable on their face since the Convention does not prohibit reser-
vations and since it does not specify the permissible reservations. It fol-
lows that Article 75 must be deemed to permit States to ratify or adhere to
the Convention with whatever reservations they wish to make, provided only
that such reservations are not "incompatible with the object and purpose” of
the Convention.

23. The foregoing interpretation of Article 75 is confirmed by the prepar-
atory work of the Convention, which indicates that its drafters wished to
provide for a flexible reservations policy. As is well known, the hnven—
tion was adopted at the Specialized Inter-American Conference on Hman
Rights, which met in San José, Costa Rica, from November 7 to 22, 1969.
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(The proceedings and documents of this Conference are contained in Conferen-
cia Especializada Interamericana sobre Derechos Hmanos, San Jose, Costa
Rica, 7-22 de noviembre de 1969, Actas y Documentos, OEA/Ser. 1/1.2,
Washington, D. C. 1973 (hereinafter cited as "Actas Documentos”).) The
San José conference had before it, as its basic working ent, the Draft
Inter-American Oonvention on Human Rights, prepared by the Inter-American
Conmission on Himan Rights. (The Spanish text of the draft is reproduced in
Actas y Documentos at 13; the English text can be found in 1968 Inter-

American Yearbook of Human Rights at 389 (1973).) Article 67 of this text
dealt with reservations and read as follows:

l. Any State Party, at the time of the deposit of its
instrument of ratification of or adherence to this Convention,
may make a reservation if a constitutional provision in force
in its territory should be contrary to any provision of this
Convention. Every reservation should be accampanied by the
text of the constitutional provision referred to.

2. A provision that has been the subject of a reserva-
tion shall not be in force between the reserving state and the.
other States Parties. In order for the reservation to have
this effect, it shall not be necessary for the other States
Parties to accept it.

24. Already 1in theilr preliminary comments on the Draft Convention, a num—
ber of governments found Draft Article 67 too restrictive. The clearest
articulation of this view can be fourd in the following statement sulmitted
by the Govermment of Argentina:

Article 67, paragraph 1. The system of reservations estab-
lished in this Article is based exclusively on the existence of
contrary constitutional provisions of the State making the res-
ervation, and is not acceptable, since it restricts the sover-
eign power of the States to make the reservations.

It is accordingly suggested, as more desirable, to have
a broader formula similar to that contained in Article 86 of

the draft prepared by the Inter-American Council of Jurists,
according to which there is a right to make a reservation if a
constitutional or legal provision in force in the State con-
cermmed is contrary to a provision of the Convention.

Article 67, paragraph 2. The elimination of this paragraph is
suggested since it departs from the system provided for in the

Draft Convention on the Law of Treaties recently prepared in
Vienna (United Nations Conference on the law of Treaties, April
22 to May 24, 1968). In the proposed Article 67, "acceptance"
is eliminated as an element of the system and it is proposed .
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that the reservation operate between the "reserving State and
the other States Parties” from the very time it is formulated.

It does not appear wise to make innovations in this dif-
ficult subject when a worldwide conference has prepared a dif-
ferent system and, moreover, one that is more suited to inter-

national practice and jurisprudence. (Actas y Documentos at
48).

25. Similar views were expressed by other Governments, either in their
official comments or in their interventions at the Conference. Like Argenti-
na, a number of States also sought to amend Draft Article 67 by adding the
words "and legal” after "constitutional." This effort, which would have
significantly liberalized the right to make reservations, obtained the
approval of the Working Group of Committee II of the San José Conference,
but was defeated subsequently in Committee II because it was deemed to con-
flict with Article 1(2) of the Draft Convention, now Article 2 of the Con-
vention. (Actas y Documentos at 365-66 and 379). 'The earlier attempt by
the U.S. Delegation to substitute a reference to the Viemma Convention for
the disputed provisions failed in the Working Group (Actas y Documentos at
379) but succeeded at the third plenary meeting of the Conference, where the
present text of Article 75 was adopted on the motion of Uruguay. (Actas y
Documentos at 459). In short, it is impossible to read the drafting history

of the Convention without recognizing that the primary purpose of the refer-
ence to the Vienna Convention in Article 75 was to provide for a system that

would be very liberal in permitting States to adhere to the Convention with
reservations.

26. Having concluded that States ratifying or adhering to the Convention
may do so with any reservations that are not incompatible with its object
and purpose, the Court must now determine which provisions of Article 20 of
the Vienna COonvention apply to reservations made to the Convention. The
result of this inguiry will of necessity also provide the answer to the
question posed by the Commission. This is so because, if under the Vienna
Convention reservations to the Convention are not deemed to require accept-
ance by the other States Parties, then for the here relevant purposes Arti-
cle 74 of the C(onvention applies and a State ratifying or adhering to it
with or without a reservation is deemed to be a State Party as of the date
of the deposit of the instrument of ratification or adherence. (Vienna Con-
vention, Art. 20(1)). On the other hand, if acceptance of the reservation
1s required under the Vienna Convention, a reserving State would be deemed
to become a State Party only on the date when at least one other State Party
has accepted the reservation either expressly or by implication. (Vienna
Convention, Arts. 20(4)(c) and 20(5)).

. (% In the opinion of the Court, only paragraph 1 or paragraph 4 of Arti-
cle 20 of the Vienna Convention can be deemed to be relevant in applying
Articles 74 and 75 of the Convention. Paragraph 2 of Article 20 is inappli-
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cable, inter alia, because the object arxi purpose of the Convention is not
the exchange of reciprocal rights between a limited number of States, but
the protection of the human rights of all individual human beings within the
Americas, irrespective of their nationality. Moreover, the Convention is
not the constituent instrument of an international organization. Therefore,

Article 20(3) is inapplicable.

28. In deciding whether the Convention envisages the application of para-
graph 1 or paragraph 4 of Article 20 of the Vienna Convention, the Court
notes that the principles enunciated in Article 20(4) reflect the needs of
traditional multilateral international agreements which have as their object
the reciprocal exchange, for the mutual benefit of the States Parties, of
bargained for rights and obligations. In this context, and given the vastly
increased number of States comprising the internaticnal commmnity today, the
system established by Article 20(4) makes considerable sense. It permits
States to ratify many multilateral treaties and to do so with the reserva-
tions they deem necessary; 1t enables the other contracting States to accept
or reject the reservations and to determine whether they wish to enter into
treaty relations with the reserving State; and it provides that as soon as
at least one other State Party has accepted the reservation, the treaty
enters into force with respect to the reserving State.

29. 'The Court must emphasize, however, that modern human rights treaties
in general, and the American Convention in particular, are not multilateral
treaties of the traditional type concluded to accamplish the reciprocal
excharnge of rights for the mutual benefit of the contracting States. Their
object and purpose is the protection of the basic rights of individual human
beings, irrespective of their nationality, both against the State of their
nationality and all other contracting States. In concluding these human
rights treaties, the States can be deemed to submit themselves to a legal
order within which they, for the common good, assume various obligations,
not in relation to other States, but towards all individuals within their
jurisdiction. The distinct character of these treaties has been recognized,
inter alia, by the Buropean Commission on Human Rights, when it declared

that the obligations undertaken by the High Contracting Parties
in the European Convention are essentially of an objective
character, being designed rather to protect the fundamental
rights of individual human beings from infringements by any of
the High Gontracting Parties than to create subjective ard
reciprocal rights for the High Contracting Parties themselves.

(Austria vs. Italy, Application No. 788/60, 4 European Yearbook
of Human Rights 116, at 140 (196l)).

The Eurcopean Commission, relying on the preamble to the European Convention
emphasized, furthermore,



much because the possibility of conflicting interpretations is a phenomenon
common to all those legal systems that have certain courts which are not
hierarchically integrated. Such courts have jurisdiction to apply and, con—-
sequently, interpret the same body of law. Here it is, therefore, not unu-
sual to find that on certain occasions courts reach conflicting or at the
very least different conclusions in interpreting the same rule of law. On
the intemational law plane, for example, because the advisory jurisdiction
of the International Court of Justice extends to any legal question, the UN
Security (buncil or the General Assembly might ask the International Court
to render an advisory opinion concerning a treaty which, without any doubt,
could also be interpreted by this Court under Article 64 of the Convention.
Fven a restrictive interpretation of Article 64 would not avoid the possi-
bility that this type of conflict might arise.

51. Moreover, the conflicts being anticipated, were they to occur, would
not be particularly serious. It must be remembered, in this connection,
that the advisory opinions of the Court and those of other international
tribunals, because of their advisory character, lack the same binding force
that attaches to decisions in contentious cases. (Convention, Art. 68).
This being so, less weight need be given to arguments based on the antici-
.ated effects that the Court's opinions might have in relation to States
locking standing to participate in the advisory proceedings here in ques-
tion. Viewed in this light, it 1s obvious that the possibility that the
opinions of the ourt might conflict with those of other tribunals or organs
is of no great practical significance; there are no theoretical obstacles,
moreover, that would bar accepting the possibility that such conflicts might

arise.

52 For these reasons, responding to the request of the Government of Peru
for an interpretation of the meaning of the phrase "or of other trea-
ties concerning the protection of human rights in the Americar.
states," contained in Article 64 of the Convention.

THE COURT IS OF THE OPINION

Firstlys: By tmanimous vote, that the advisory jurisdiction of the Court
can be exercised, 1in general, with regard to any provision
dealing with the protection of human rights set forth in any
international treaty applicable in the American States, regard-
less of whether 1t be bilateral or multilateral, whatever be
the principal purpose of such a treaty, and whether or not non-
Member States of the inter-American system are or have a right

to become parties thereto.

Secondly: By unanimous vote, that, for specific reasons explained in a
duly motivated decision, the Court may decline to comply with a
request for an advisory opinion if it concludes that, due to

. the special circumstances of a particular case, to grant the
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that the purpose of the High Contracting Parties in concluding
the Convention was not to concede to each other reciprocal
rights and obligations in pursuance of their individual nation-—
al interests but to realize the aims and ideals of the Council
of Burope... and to establish a common public order of the free
democracies of Europe with the object of safegquarding their
common heritage of political traditions,ideas, freedaom and the
rule of law. (Ibid. at 138).

30. Similar views about the nature of modern humanitarian treaties have
been enunciated by the International Court of Justice in its Advisory Opin-

ion on Reservations to the Convention on the Prevention and Punishment of

he Crime of Genocide, (1951 I.C.J. 15). They find expression also in the

Vienna Convention itself, partlcularly in Article 60 (5). (See generally E
Schwelb, "The Law of Treaties and Human Rights,"” 16 Archiv des Volkerrechts

1 (1973), reprinted in Toward World Order and Human Dignity at 262 (W.M.
Reisman & B. Weston, eds. 1976).)

3l. These views about the distinct character of humanitarian treatles and

the consequences to be drawn therefrom apply with even greater force to the
American Convention whose first two preambular paragraphs read as follows:

Reaffirming their intention to consolidate in this hemisphere,
within the framework of democratic institutions, a system of
personal liberty and social justice based on respect for the
essential rights of man;

Recognizing that the essential rights of man are not derived
from one's being a national of a certain state, but are based

upon attributes of the human personality, and that they there-
fore justify international protection in the form of a conven-
tion reinforcing or camplementing the protection provided by
the domestic law of the American states.

32. It must be emphasized also that the Convention, unlike other interna-
tional human rights treaties, including the Buropean Convention, confers on
private parties the right to file a petition with the Commission against any
State as soon as it has ratified the Convention. (Convention, Art. 44). By
contrast, before one State may institute proceedings against another State,
each of them must have accepted the Commission's jurisdiction to deal with
inter-State communications. (Convention, Art. 45). This structure indi-
cates the overriding importance the Convention attaches to the commitments
of the States Parties vis-a-vis individuals, which can be readily imple-

mented without the intervention of any other State.

33. Viewed in this light and considering that the Convention was designed

to protect the basic rights of individual human beings irrespective of their
nationality, against States of their own nationality or any other State Par-
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ty, the Convention must be seen for what in reality it is: a multilateral

legal instrument or framework enabling States to make binding unilateral
comitments not to violate the human rights of individuals within their

jurisdiction.

34, In this context, it would be manifestly unreasonabie to conclude that
the reference in Article 75 to the Vienna Convention compels the application
of the legal regime established by Article 20(4), which makes the entry into
force of a ratification with a reservation dependent upon its acceptance by
another State. A treaty which attaches such great importance to the protec-
tion of the individual that it makes the right of individual petition manda-
tory as of the moment of ratification, can hardly be deemed to have intended
to delay the treaty's entry into force until at least one other State is
prepared to accept the reserving State as a party. Given the institutional
and normative framework of the Convention, no useful purpose would be served

by such a delay.

35. Accordingly, for the purpose of the present analysis, the reference in
Article 75 to the Vienna Convention makes sense only if it is understood as
an express authorization designed to enable States to make whatever reserva-
tions they deem appropriate, provided the reservations are not incompatible
with the object and purpose of the treaty. As such, they can be said to be
governed by Article 20(1l) of the Vienna Convention and, consequently, do not

require acceptance by any other State Party.

36. The Gourt notes, in this connection, that Article 20(1), in speaking
of "a reservation expressly authorized by a treaty,” is not by its terms
limited to specific reservations. A treaty may expressly authorize one or
more specific reservations or reservations in general. If it does the lat-
ter, which is what the Court has concluded to be true of the Convention, the
resultant reservations, having been thus expressly authorized, need not be
treated differently from expressly authorized specific reservations. The

Court wishes to emphasize, in this connection, that unlike Article 19(b},
which refers to "specified reservations," Article 20(1) contains no such

—

restrictive language, and therefore permits the interpretation of Article o
cf the Convention adopted in this opinion.

37. Having concluded that reservations expressly authorized by Article 75,
that is, all reservations compatible with the object and purpose of the Con-
vention, do not require acceptance by the States Parties, the Oourt is of
the opinion that the instruments of ratification or adherence containing
them enter i1nto force, pursuant to Article 74, as of the moment of their

deposit.

38. The States Parties have a legitimate interest, of course, in barring
reservations incompatible with the object and purpose of the Convention.
They are free to assert that interest through the adjudicatory and advisory
machinery established by the Convention. They have no interest in delaying
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the entry into force of the Convention and with it the protection that trea-

ty is designed to offer individuals in relation to States ratifying or
adhering to the Convention with reservations.

39. Since the instant case concerns only questions bearing on the entry
1into force of the Convention, the Court does not deem it necessary to deal
with other issues that might arise in the future in connection with the
interpretation and application of Article 75 of the Convention and which, in
turn, might require the Court to examine the provisions of the Vienna Con-
vention applicable to reservations not treated in this opinion.

40. For these reasons,
With regard to the interpretation of Articles 74 and 75 of the Ameri-
can Convention on Hmman Rights concerning the effective date of the

entry into force of the onvention in relation to a State which rati-
fies or adheres to it with one or more reservations,

THE OCOURT IS OF THE OPINION

By unanimous vote, that the (onvention enters into force for a State

which ratifies or adheres to it with or without a reservation on the
date of the deposit of its instrument oi ratification or adherence.

Done in English and Spanish, the English text being authentic, at the seat
of the Court in San Jose, Oosta Rica, this 24th day of September, 1982.

CARLOS ROBERTO REINA
PRESIDENT

PEDRO NIKKEN HUNTLEY EUGENE MUNROE MAXIMO CISNEROS

RODOLFO E. PIZA THOMAS BUERGENTHAL

CHARLES MOYER
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APPENDIX II1I

REQUEST FOR AN ADVISORY OPINION PRESENTED BY THE
INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

The Inter—-American Commission on Human Rights, as the organ under the
Charter of the Organization of American States having the function to pro-
mote the observance and protection of human rights and in exercise of the
powers granted it by Article 64.1 of the American Convention on Human

Rights, hereby requests the Inter-American Court of Human Rights to render
an advisory opinion relating to the interpretation of Article 4.2 of the

Convention.

In accordance with the provisions of Article 49.2(b) of the Rules of

Procedure of the Inter-American Court of Human Rights, the Inter—-American
Commission on Human Rights presents its request for an advisory opinion as
follows:

A, Provisions to be interpreted

The provision with regard tc which the Inter-American Commission on
Human Rights seeks an advisory opinion 1is the last sentence of Article 4.2
of the American Convention on Human Rights. That article reads as follows:

Article 4. Right to Life

2. In countries that have not abolished the death
penalty, it may be imposed only for the most seriocus crimes ard
pursuant to a final judgment rerdered by a competent court and
in accordance with a law establishing such punishment, enacted
prior to the commission of the crime. The application of such

e e e e —

ishment shall not be extended to crimes to which it does not
presently apply. (Emphasis added)

The Commission wishes to emphasize that its request for an advisory
opinion refers specifically to the last sentence of the aforementioned Arti-
cle 4.2 and poses the following questions:

1, May a govermment apply the death penalty for crimes for which
the domestic legislation did not provide such punishment at the time the
American Convention on Human Rights entered into force for said state?

2. May a government, on the basis of a reservation to Article 4.4
of the Convention made at the time of ratification, adopt subsequent to the
entry into foroce of the Convention a law imposing the death penalty for
crimes not subject to this sanction at the moment of ratification?
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B. The request for an advisogx cyinion refers to the sphere of
competence of the Cbmissiqn

In accordance with the provisions of Article 33 of the American Con-
vention on Human Rights, the Inter-American Commission on Human Rights is
one of the organs havirng competence with respect to matters relating to the
fulfillment of the commitments made by the States Parties to the Convention.

Moreover, Article 41 of the Convention states that the Commission has
as 1ts main function the promotion of the respect for and the defense of
human rights and Article 19 of the Statute of the Commission provides that
it may consult the Court on the interpretaticn of the American Convention on
Human Rights.

C. Considerations giving rise to the request

1. As a result of sentences handed down by the Courts of Special
Jurisdiction (Tribunales del Fuero Especial) imposing the death penalty on
Héctor Haroldo Morales lopez, Walter Vinicio Marroquin Gonzales, Sergio Mar-
roquin Gonzales and Marco A. Gonzalez -—who were subsequently executed on
March 4, 1983— the Commission took various steps in an effort to deter the
executions. One of the arguments used in its cable, dated February 9 of
this year, to the Minister of Foreign Affairs of Guatemala is the following:

*URTHER TO LAST CABLE OF THE INTER-AMERICAN COCMMISSION
ON HUMAN RIGHTS, I AM OBLIGED TO INFORM YOU THAT IACHR FINDS
THAT THE IMPOSITION OF SUCH PUNISHMENT IS IN OPEN CONTRADICTION
WITH THE PROVISIONS OF THE LAST SENTENCE OF ARTICIE 4.2 OF THE
AMERICAN CONVENTION ON HUMAN RIGHTS TO WHICH GUATEMALA MADE NO
RESERVATION AT THE TIME OF RATIFICATION NOR AT ANY OTHER TIME.

THAT SENTENCE READS:

THE APPLICATION OF SUCH PUNISHMENT SHALL NOT' BE EXTENDED
TO CRIMES TO WHICH IT DOES NOT PRESENTILY APPLY.

IN EFFECT, NONE OF THE CRIMES SET OUT IN THE ARTICLES OF THE
PENAL, CODE MENTIONED IN ARTICIE 4 OF DECREE-IAW No. 46-82,
WHICH ESTABL.ISHED THE SPECIAL, QOURTS AND WHICH AUTHORIZES THEM
TO APPLY THE DEATH PENALTY, APPEARS TO PROVIDE FOR THE DEATH
PENALTY. FURTHER CONSIDERING THAT ARTICIE 7 OF THE BASIC STAT-
UTE OF GOVERNMENT NOW IN FORCE IN GUATEMALA STATES:

AS PART OF THE INTERNATIONAL COCOMMUNITY, GUATEMALA WILL
FAITHFULLY FULFILL ITS INTERNATIONAL OBLIGATIONS, ABID-
ING IN ITS RELATIONS WITH OTHER STATES BY THE NORMS OF
THIS STATUTE OF GOVERNMENT, INTERNATIONAL: TREATIES AND
THY NORMS OF INTERNATIONAL LAW ACCEPTED BY GUATEMALA.
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AND, TAKING INTO ACCOUNT THAT IN RATIFYING THE AMERICAN CONVEN-
TION ON HUMAN RIGHTS, GUATEMALA ACCEPTED WITHOUT RESERVATION
THAT THE APPLICATION OF THE DEATH PENALTY HENCEFORTH WOULD NOT
BE EXTENDED TO CRIMES FOR WHICH IT WAS NOT PROVIDED AT THE TIME
OF RATIFICATION, THE INTER-AMERICAN QOMMISSION ON HUMAN RIGHTS
URGES THE GOVERNMENT QF YOUR EXCELLENCY, IN APPLICATION OF
ARTICLE 4.2 OF THE AMERICAN CONVENTION, NOT TO CARRY OUT THE
DEATH SENTENCES HANDED DOWN BY THE OOURT'S OF SPECIAL JURISDIC-
TION AND SUBSBQUENTLY MODIFY ARTICLE 4 OF DECREE-LAW 46-82.

. In response to this argument, the Govermment of Guatemala, 1in a
note dated March 15, 1983, that 1s, after the death senternces were carried

out, stated the following:

REGARDING THE FACT THAT THE CONVENTION ESTARLISHES THAT
THE DEATH PENALTY CAN NOT BE APPLIED WITH RESPECT TO CRIMES FOR
WHICH IT WAS NOI' PROVIDED IN THE DOMESTIC LAW OF A QOUNTRY AT
THE TIME OF RATIFICATION OF THE OONVENTION, IT IS CILEAR THAT
THIS PRECEPT CANNOT' LIMIT THE SOVEREIGN POWER OF A STATE TO
AMEND ITS DOMESTIC PENAL LEGISLATION WHEN SPECIAL OR EXCEPTION-
AL CIRCUMSTANCES IN A COUNTRY MAKE IT IMPERATIVE TO PUNISH THE
COMMISSION OF SERIOUS CRIMES WITH THE DEATH PENALTY AS A MEANS
OF PROTECTING SOCIETY ITSELF.

THE QOUNTRIES WHICH FACE THE PROBLEM OF SUBVERSION,
WHOSE FELEMENTS OCONTINUALLY QOMMIT SERIOUS (OMMON CRIMES FOR
POLITICAI, PURPOSES, ARE OBLIGED ON THE BASIS OF THEIR FUNDAMEN-
TAL DUTY OF GUARANTEEING THE SECURITY OF THE CITIZENRY TO TAKE
ALI, THE MEASURES NECESSARY TO COMBAT THESE DELINQUENTS, WHO
CONSTITUTE A PUBLIC DANGER AND WHOSE ACTIONS ARE A THREAT TO
THE POPULATION. THEREFORE, A RIGID AND RESTRICTIVE INTERPRETA-
TION OF THE ABOVE-MENTIONED PROWISION WOULD ONLY LEAD TO A
SITUATION IN WHICH EVERY STATE WHICH HAS RATIFIED THE CONVEN-
TION WOULD FIND ITSELF DEPRIVED OF THE SOVEREIGN POWER TO MODI-
FY ITS DOMESTIC LEGISLATION. THIS WOULD LEAD TO A DENIAL OF
THE REALITY THAT ILAW IS PER SE ESSENTIALLY CAPABLE OF BEING
CHANGED AND THAT IT MUST BE ADAPTED TO THE SOCIAL CHANGES
~—~POSITIVE AND/OR NEGATIVE-- WHICH OOCUR IN ALIL NATIONS.

IN ADDITION, IN RATIFYING THE AMERICAN CONVENTION ON
HUMAN RIGHTS, GUATEMALA MADE AN EXPRESS RESERVATION TO THE
EFFECT THAT IT WOULD OONTINUE IMPOSING THE DEATH PENALTY FOR
COMMON CRIMES RELATED TO POLITICAL OFFENSES.

THE RESERVATION MUST BE INTERPRETED IN GENERAIL, TERMS
SINCE ARTICLE 4.4 OF THE CONVENTION WAS SPECIFICALLY CITED
BECAUSE 17 IS HERE THAT THE PRCHIBITION ON APPLYING THE DEATH
PENALTY TC COMMON CRIMES REIATED TO POLITICAL OFFENSES IS CON-
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TAINED. THE RESERVATION, HOWEVER, SHOULD IN NO WAY BE INTER-
PRETED AS REFERRING SOLELY TO THAT CIAUSE, BUT RATHER TO ANY
PART OF THE CONVENTION IN WHICH A SIMILAR NORM IS FOUND.

S The Govermment of Guatemala subsequently delivered to the Com-
mission on April 8, 1983, a document in which 1t states:

The Government of the Republic of Guatemala mailntains
that the reservation made to Article 4.4 of the Convention
allows 1t to regulate and legislate with respect to the death
penalty for common crimes related to politicai offenses. Gua-
temala bases its thesis on the fact that the reservation encom—
passes the right to legislate with regard to the death penalty
for conmon crimes related to political offenses subsequent to
the entry intc force of the Convertion hecause, were it not so,
the reservation would be devoid of meaning. If at the time the
Convention entered 1i1nto force Guatemala could no longer leg-
1slate with regard to common crir-s related to political of-
fenses, why did 1t make the reservation? What purpocse would a
reservation have 1f Guatemala subsequently was unable to legis-—
late because of the prohibition of Article 4.4 of the Conven-
tion? Assuming that the Inter-American Commission on Human
Rights were right arnd the death penalty consequently could not
be applied for crimes for which it was not applicable on July
18, 1978 {(the date of the entry into force of the Convention)
~-Why did Guatemala make the reservation, since with or without
reservation it could not apply the death penalty to any crime
other than those to which it was already applicable at the time
of the entry into force of the Convention?

Guatemala considers that the purpose of the reservation
that 1t made was to reserve the right to be able to apply the
death penalty for common crimes related to political offenses.
NOo other interpretation is possible since, 1f the thesis of the
Commission were correct, there would have been no reason to
make the reservation, because with or without it, 1t would not
e possible to regulate the death penalty for commen crimes
related to political offenses. The purpose ©f the reservation
1s precisely that a State, in ratifying a treaty, manifests its
desire not to be bound by a particular provision. This was
precisely what Guatemala manifested: 1its desire not to be
bound by Article 4.4. Why? --to be able tc legislate on the
matter of the death penalty for common crimes related to polit-
ical offenses.,

it 1s worth emphasizing that 1t is an accepted principle
of Intecrictional Law that the intention of the parties must be
taken .into account in the interpretation of international con-
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APPENDIX VII

AMERICAN CONVENTION ON HUMAN RIGHTS
"PACT OF SAN JOSE, QOSTA RICA"

PATE OF DEPOSIT

SIGNATORY DATE OF OF THE INSTRUMENT OF
COUNTRIES SIGNATURE RATIFICATION OR ADHERENCE
Barbados 20/V1/78 05/X1/81
Bolivial 19/VI1/79
Chile? 22/X1/69

Colombia 22/X1/69 31/Vi1/73
Costa Rica4 22/X1/69 08/1IV/70
Dominican Republic? 07/1X/79 19/1V/78
Ecuador? 22/X1/69 28 /X11/77
£l Salvador?s3 22/X1/79 23/V1/78
Grenada 14/V11/78 18/V11/78
Guatemalas 22/X1/69 25/v/78
daitil 27/1X/77
Honduras® 22/X1/69 08/1X/77
Jamaica?Z 16/1X/77 07/VI11/78
Mexico 1 24/111/81
Nicaragua 22/X1/69 25/1IX/79
Sanama 22/X1/69 22/V1/78
Paraquay 22/X1/69

Peru 27/V11/77 28/V11/78
Jnited States OL/V1/77

Jruguay> 22/X1/69

VenezuelaZr3:7 22/X1/69 09/VIII/77

La Adhered.

2. With a declaration.

3 With a reservation.

4. Recognized the competence of the Inter-American Commission on Human
Rights and of the Inter-American Court on Human Rights on July 2,
1980. (Convention, Arts. 45 and 62.)

54 Recognized the competence of the Commission and of the Court on Jan-
uary 21, 198l1. (Convention, Arts. 45 and 62.)

5 Recognized the competition of the Court on September 9, 198l. (Con-
vention, Art. 62.)

Zs Recognized the competition of the Comission on August 9, 1977 and of

the Court on June 24, 1981. (Convention, Arts. 45 and 62.)

19°83-1



ventions. What was the intention of Guatemala in making the
reservation? -— the clear intention of the Government of Gua-
temala was to reserve the right to legislate and to establish
the death penalty for common crimes related to political offen-
ses, 1f the circumstances so required. Treaties must be inter-
preted in accordance with their reasonable meaning: this is a
principle accepted by International law. Consequently, having
made the reservation, Guatemala has the power to legislate with
respect to the death penalty for common crimes related to
political offenses. Otherwise, there would be no reason for
the reservation. The fact that no reservation was made regard-
ing Article 4.2 cannot have any bearing on this matter, for the
reservation was made precisely in order to reserve the right to
legislate with respect to the death penalty for common crimes
related to political offenses. No other interpretation 1is
possible, for if a reservation was made it was made for some
reason, ard this reason is that which we have stated. In addi-
tion, the accessory follows the principal, and the reservation
to Article 4.4 is the principal part.

4, The Commission disagrees entirely with the interpretation given
by the Government of Guatemala to Article 4.2 of the American Convention on
Human Rights. To allege, as does the Government of Guatemala, that a State
can undo unilaterally the obligations imposed on it by an international
treaty because "law 1is per se capable of being changed and it must be
adapted to the social charnges -—-positive and/or negative—— which occur in
all nations,"” or even more serious, to suggest that a State can reject a
solemn, internationally agreed to obligation and proceed to amend 1ts domes-—
tic penal legislation "when special or exceptional circumstances in a coun-
try make it imperative to punish the commission of serious crimes with the
death penalty” 1s to fail to understand the very essence of International
Iaw, much less the international obligations of a State in the field of
human rights which, moreover, always constitute an advance in the preserva-
tion of the dignity of the human person and never a regression to situations
which were considered to have been overcome.

5 The Commission also believes that the reservation formulated by
the Govermment of Guatemala, being a reservation to a human rights treaty,
mist per force be read restrictively. The Inter-American Court of Human
Rights has so stated in its Advisory Opinion No. OC-2/82 of September 24,
1982, in which it points out the special nature of human rights conventions
as opposed to ordinary multilateral treaties.

In these circumstances, the reservation can only be interpreted in its
most restrictive form; no other form of interpretation is possible. Thus,
contrary to the position maintained by the Govermment of Guatemala, the
scope of 1ts roservation is strictly limited by the very terms of Article
4.4 and canrot e extended, as the Guatemalan position would have it, to
other provisions of Article 4 of the Convention.
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APPENDIX VI

REMARKS OF POPE JOHN PAUL II AT THE PRIVATE AUDIENCE WITH THE
JUDGES OF THE INTER-AMERICAN COURT OF HUMBN RIGHTS
SAN JOSE, COSTA RICA, MARCH 3, 1983

Gent lemen:

Within the framework of my visit to the Central American countries,
I have with great pleasure accepted the invitation to meet with you who, by
virtue of the high duty you perform, have been called on to carry out an
important task of protection of human rights in this beloved and tormented
hemisphere. I greet you, then, with profound esteem.

The establishment of the Inter-American Court of Himan Rights, the
purpose of which is the application and interpretation of the American Con-
vention on Human Rights, which entered into force in 1978, has marked a par-—
ticularly outstanding stage in the process of ethical maturation and legal
development of the protection of human dignity. In fact, this institution,
which not without reason selected the city of San Jose, Costa Rica as its
seat, shows an acute awareness of the American peoples and governors that
the promotion and defense of human rights is not a mere ideal, so noble and
lofty as may be desired, but 1in practice abstract and without agencies of
effective control; but rather, that it should have effective instruments of

verification and, if necessary, of timely punishment.

It is true that the control of respect for human rights corresponds
first of all to each state's legal system. But greater sensitivity and a
sharpened concern over the recognition or the violation of the dignity and
freedom of man have shown not only the advisability but the necessity that
the protection and control that a state exercises be completed and strength-
ened through a supranational and autonomous juridical institution.

The Inter-American Court of Human Rights, of which you are members,
has been set up precisely to perform this specific juridical function, con-
tentious as well as advisory. In view of that noble mission, 1 wish to
express to you, Gentlemen, my support and encouragement. At the same time,
I invite the pertinent bodies to resort without fear to this Court, to
entrust to it the cases over which it has jurisdiction, thus giving concrete
proof of according the COourt the value embodied in its Statute. This will
be the path toward a better application of the content of the Universal Dec-
laration of Himan Rights, to which I referred rather extensively during my
address to the UN General Assembly on October 2, 1979, paragraphs 9, 13-20.

To you, distinguished judges, I wish to make the fervent supplica-
tion that, with the performance of your duties, exercised with a profound
ethical feeling and impartiality, you will cause the growth of respect for
the dignity and the rights of man; that man whom you, educated in a Chris-—
tian tradition, recognize as the image of God redeemed by Christ; and, con-
sequently, the most valuable being in creatiorn

I ask God to bless you and enlighten you in the faithful perform-
ance of this vast task, so necessary and so important in the present moment
of human history.



0. Moreover, Article 4.4 of the Convention --to which Guatemala
has made a reservation—— expressly states "In no case shall capital punigh-
ment be inflicted for political offenses or related common crimes,” which
the Commission urderstands to mean that Guatemala's reservation at the most
authorizes it to apply the death penalty to common crimes related to politi-
cal offenses already subject to this punishment in its legislation, but not
to others which at the time did not impose such punishment.

T The Commission also considers that the decision of a Government
to apply the death penalty 1s, 1n addition, subject to various conditions
which emanate from the text of the Pact of San Jose, given that human rights
treaties must be interpreted 1n accordance with their object and purpose,
which are none other than that of protecting before all else the fundamental

rights of human beings against violations by States.

As modern international law has already recognized, human rights pro-—
visions are jus cogens, that is, an overriding legal norm, and derogations
from them must be well-defined and well-founded, which is not the case in
the matter under consideration here.

8. In these circumstances, the text of the reservation must be

urnderstood to mean that Guatemala may --1f the other cornditions are met—-
apply the death penalty for common crimes related to political offenses
which its laws already punished with this penalty at the time of ratifica-
tion of the onvention. But with regard tc crimes which were not subject to
this sanction prior to the Guatemala's ratification of the Pact of San Jose,
however, the Inter-American Commission on Human Rights malntains that the
Government, in applying the death penalty, 1s in flagrant violation of Arti-
cle 4.2 of the Convention, since the last sentence of that provision states
that "The application of such punishment shall not be extended to crimes to

which it does not presently apply.”

Q. Thus, crimes not punishable by the death penalty oy the legis
Jation in force on the day when the ratification of the Convention touok
~ffect and which have become punishable by the death penalty, as for example
those included in the "Law of Courts of Special Jurisdiction,” adopted by
the Governmment of General Rios Montt on July 1, 1982, cannot legally be
punished with the death penalty, not only because Guatemala has not made a
reservation with respect to Article 4.2 of the Convention, but also because
no legitimate basis for the link between the common crime and political
offense has been furnished. In other words, in order to be able to punish
common crimes related to political offenses with the death penalty, it is
essenti1al to establish the connection between ocne crime and the other, which
has certainly not occurred here since neither what is a political crime nor
1ts comection with a common crime has been defined. Thus, we have an
obvious viclarion by the Government of Guatemala of the obligations accepted
pursuant to th2 American Convention on Human Rights.




- 53 -

10. As the Court can appreciate, a fundamental disagreement exists
between a Member State of the Organization of American States and the Com-
mission concerning one of the most important provisions of the American Con-
vention on Human Rights. The Commission, therefore, considers that the
Court could make an important contribution to International Humanitarian Law

by interpreting the true meaning of the last sentence of Article 4.2 of the
Pact of San Jose and by answering the questions presented by the Commission

in this request for an advisory opinion.

D. Name and address of the Delegates of the Inter—-American
Commission on Human Rights

S —— Y —

The Inter-American Commission on Human Rights names as 1ts delegates
for all purposes relating to this request its (hairman, Dr. Marco Gerardo
Monroy Cabra; its First Vice Chairmman, Dr. Cesar Sepulveda; and its Second
Vice Chairman, Dr. Luais Demetrio Tinoco Castro, who are authorized to act
jointly or separately. The address for notifications, summonses, communica-
tions and the like is the office of the Secretariat of the Commission 1lo-
cated in the city of Washington, D.C., seat of the Organization of American
States, 1889 F Street, N.W., Washington, D.C. 20006, U.S.A.
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APPENDIX IV

REQUEST FOR AN ADVISORY OPINION PRESENTED BY THE
GOVERNMENT OF OOSTA RICA

INTER-AMERICAN QOURT OF HUMAN RIGHTS:

The Government of Costa Rica has been duly advised of the request for
an advisory opinion presented to the Court by the Special Committe named by
the lLegislative Assembly to give its opinion on the proposed amendment to
Articles 14 and 15 of the Constitution and of the defect of form of the

presentation.

In order to correct those formal defects and comply with the provi-
sions of Article 64(2) of the American Convention on Human Rights and Arti-
cle 51 of the Rules of Procedure of the Court, the Government presents the

following request:

I. NBECESSARY CLARIFICATION

The Goverment believes it necessary to make the following qualifica-
tions:

1. The point of view on the amendments found in the Opinion of the
Special Committee is, to the moment, that of its signers. It does not
express the point of view of the Legislative Assembly which hasn't taken
cognizance of the Opinion and much less that of the Executive Branch which
does not intervene in the process of amending the Constitution until after
an amendment has been approved in the first reading. (Article 195 of the

“mnstitution).

2. The Government considers it necessary to present its excuses to
the Inter-American Court for the fact that a Committee of the Legislative
Assenmpoly presented the request directly, without observing the norms set out
by the Convention, the Rules of Procedure of the Court and international law.

3 The purpose of this presentation of the Govermnment, that is, of
the Executive Branch, 1s to correct the defects and to make 1t easier to
obtain the opinion cf the Court on a proposed constitutional amendment that
will be debated in the plenary of the Assembly. The request does not mean
that the Govermment endorses the proposed amendment regarding which it shall
give 1its points of view in the hearing on the matter.
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I1. PROVISIONS TO BE ANALYZED IN THE DETERMINATION OF COMPATIBILITY

Given the preceding clarifications and in compliance with the requi-
sites of Article 51 of the Rules of Procedure of the Court, the provisions
to be analyzed to determine their compatibility are:

a) Domestic legislation:
1) Present text of Articles 14 ard 15 of the Constitution of Costa Rica:

"ARTICLE 14. The following are Costa Ricans by naturalization:
1) Those who have acquired this status by virtue of former laws;

2) Nationals of the other countries of Central America, who are of
good conduct, who have resided at least one year in the republic, and who
declare before the civil registrar their intention to be Costa Ricans;

3) Native-born Spaniards and Irero-Americans who obtain the appro-
priate certificate from the civil registrar, provided they have been domi-
ciled in the country during the two years prior to application;

4) Central Americans, Spaniards and Ibero-Americans who are not
native-born, and other foreigners who have been domiciled i1n Costa Rica for
a minimum period of five years immediately preceding their application for
naturalization, in accordance with the requirements of the law;

5) A foreign woman whc by marriage to a Costa Rican loses her
nationality or who indicates her desire to become a Costa Rican;

5) Anyone who receives honorary nationality from the Legislative
Bssembly."

"ARTICLE 15. Anyone who applies for naturalization must give evidence 1in
advance of good conduct, must show that he has a known occupation or mear.
sr livelihood, and must promise to reside in the republic regularly.

For purposes of naturalization, domicile implies residence and
stabitz and effective connection with the national community, 1in accordance
with regulations established by law."

2) Amendments proposed by the Special Committee of the Legislative Assem—
bly in its Opinion of June 22, 1983.

"Article 14.- The icliowing are Costa Ricans by naturalization:

1) These whe have acquired this status by virtue of previous laws;
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2) Native-born nationals of the other countries of Central America, Span-—
iards and Ibero-Americans with five years official residence in the country
and who fulfill the other requirements of the law;

3) Central Americans, Spaniards and Ibero-Americans, who are not native-
born, and other foreigners who have held official residence for a minimum
period of seven years and who fulfill the other requirements of the law;

4) A foreign woman who by marriage to a Costa Rican loses her nationality
or who after two years of marriage ard the same period of residency in the
country, indicates her desire to take on our nationality; and

5) Anyone who receives honorary nationality from the Legislative Assem—
Dly.

"Article 15.- BAnyone who applies for naturalization must give evidence in
advance of good conduct, must show that he has a known occupation or means
of livelihood, and must know how to speak, write and read the Spanish lan-
guage. The applicant shall submit to a comprehensive examination on the
history of the country and its values and shall, at the same time, promise
to reside within the national territory regularly and swear to respect the
constitutional order of the Republic.

The requirements and procedures for applications of naturalization
shall be established by law."

3) Motion of amendment to Article 14.4 of the Constitution presented by
the Deputies of the Special Committee:

"A foreigner who by marriage to a Costa Rican loses his or her nation-
ality and who after two years of marriage and the same period of residence
in the country, indicates his or her desire to take on the nationality of

the spouse.”
b) Articles of the Convention

The above-mentioned legal texts should be campared to the following
articles of the American Convention on Human Rights in order to detemine

their compatibility:

"Article 17. Rights of the Family

Paragraph 4.- The States Parties shall take appropriate steps to
ensure the equality of rights and the adequate balancing of responsibilities
of the spouses as 0 marriage, during marriage, and in the event of its dis-
solution. In case of dissolution, provision shall be made for the necessary
protection of any children solely on the basis of their own best interests."”
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"Article 20. Right to Nationality.
) 1N Every person has the right to a nationality.

2. Every person has the right to the nationality of the state in
whose territory he was born 1f he does not have the right to any other
nationality.

3. No one shall be arbitrarily deprived of his nationality or of
the right to change it."

"Article 24. Right to Egual Protection
All persons are equal before the law. Consequently, they are enti-
tled, without discrimination, to equal protection of the law.”

I11. SPECIFIC QUESTIONS ON WHICH THE OPINION OF THE OOURT IS SOUGHT

In accordance with the request originally made by the Special Commit—
tee to study amendments to Articles 14 and 15 of the Constitution, the Gov-
ernment of Costa Rica requests that the Court determine:

a) If any compatibility exists between the proposed amendments and
the aforementioned provisions of the American Convention on Human Rights.
Specifically, within the context of the proceding question, the
following questions should be answered:

o) Is the right of any person to have a nationality, stipulated in

Article 20(1) of the Convention, affected in any way by the proposed amend-
ments to Articles 14 and 15 of the Constitution?

c) Is the proposed amendment to Article 14.4, according to the
text proposed in the Opinion of the Special Committee, compatible with Arti-
cle 17(4) of the Convention with respect to equality between the spouses?

ch) Is the text of the motion of the Deputies found in their opiir-
ion to amend thic same paragraph compatible with Article 20(1) of the Con-
vention?

IV. NAME AND ADDRESS OF THE REPRESENTATIVES OF THE GOVERNMENT OF COSTA RiCA

The Government of the Republic of Costa Rica names as 1its agents for
alli effects that might arise due to this request, the undersigned, Carlos
José Gutierrez, Minister of Justice, and the Procurators, Manuel Freer and

0Odildon Méndez.

Any communication referring to this matter should be sent to the Min-
istry of Justice, San Jose, Costa Rica.

San Jose, August 8, 1983 /s/ Carlos José Gutierrez, MINISTER
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REMARKS OF THE PRESIDENT OF THE INTER-AMERICAN OOURT OF HUMAN RIGHTS,
DR. CARLOS ROBERTO REINA, AT THE PRIVATE AUDIENCE WITH
HIS HOLINESS JCHN PAUL I1I, SAN JOSE, COSTA RICA, MARCH 3, 1983

Your Holiness:

| Allow me to express, on behalf of the Inter-American Court of Human
Rights, our profourd appreciation for your having received us today in pri-
vate audience, and for having conversed with us and our wives at this very
significant moment in the history of Central America.

The Inter-American Court of Human Rights and the whole hemispheric
system of defense of the fundamental rights of man take their inspiration
from that pristine source that the Rabbili of Galilee proclaimed and from the
belief that you have expressed in your enlightening encyclicals, that it is
necessary to acquire fully the human dimension of man.

We firmly believe that our fundamental task 1s to make human rights
the inviolable rights of man. That is our greatest responsibility in the
face of the destiny of America.

There is a very well-known saying that international organizations
are what the respective states want them to be. We hope that all the repub-
lics of this hemisphere, demonstrating their faith in law as the irreplace-
able instrument of peace, will ratify or adhere to the Pact of San Jose and
accept the jurisdiction of our Court, so that we may thus broaden our field
of action in pursuit of a justice that will be effective against the viola-
tions of the rights, freedoms, and guarantees that safeguard man in the face
of the excesses of power in all their forms.

Distinguished apostolic pilgrim, your long journey to come to share
the sorrow of the peoples of the severely shaken isthmus of the heart of
America fills us with the holy emotion that seized the Apostles on hearing
the teachings of the Master. We all understand that our strong feeling for
justice today and always is the testimony of the secular protest over the
great injustices committed against the Son of God during his life on earth.

Your Holiness, you have arrived in the New World in dramatic moments
for the region that unites the Americas. Much blood, much sorrow, and
innumerable anxieties have overwhelmed us in recent times. World tensions
still loom as a huge threat to our precarious situation of backwardness, of
instability and uncertainty. You arrived as one sent by the Lord, to bring
the spirits peace and to seek the cammon good that can give us a fair and
peaceful social order worthy of man.

We know your concerns and your inspiration as a true disciple of
Jesus of Nazareth. Your very presence moves us to thought and to valuing
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more highly the gifts of the spirit. Those gifts that you have so0 much
praised as a suitable reply to the antivalues that materialize and destroy

MArl.

You have defined living in justice as "The Sign of Our Times" for
hat we should be thoroughly informed about our immense responsibilities.
We must profoundly understand the sense of what 1s just and seek the path
that will lead us to that noble end, and make the decision never to depart

trom that path.

You have made manifest in words of profound content the Christian
sense of the common good when you said to the diplomats of the world:
‘There is a common good of mankind, with large interests in play that
require the concerted action of the govermments and of men of good will:
the human rights that must be guaranteed, problems of food, of health, of
sulture, international economic cooperation, reduction of arms, elimination

Hf racism - the common good of mankind."

With respect to moral perticipaticn in public life, you indicated,
#ith a sense of eternity, that: "The essential aspect of the State as a
aolitical community consists in the fact that the society and those who make
1t up, the people, are sovereign over their own destiny. This feeling is
2wt realized if, instead of the exercise of power through the moral partici-
mation of a society and its people, we see the imposition of power by a cer-
rain group over all the other members of that society.”

Wise and inspired are your words. Our fervent desire 1s that they
my open the minds and hearts of those who have responsibilities of command,
30 that, applying strict moral standards to their actions, they may succeed
'nn consolidating standards of greater ethical content and make possible for
the peoples a social life with greater justice and more dignity, since only
chus will they find the so longed-for peace of their souls.

Your Holiness, your presence 1n Central America 1s vital for world
eace, for the noble cause of human rights, and for the strengthening of the
international protection of the essential rights of man.

Most Dblessed Father, humble inspirer of the humble, 1in the face of
the harsh reality that Central America is living through, your woice of
taith becomes a messags of living hope. The internal divisions, the fratri-
c;1dal wars, the hatreds between brothers, the executions based on special
laws, the age—old 1njustices, and the world-wide ideoclogical confrontations,
will have to make way for the moral paths that will produce democracy, jus-

rice, freedom, and peace through a change in attitudes.

High Pontiff, lavish your blessings on these long-suffering peoples
ot Central America, and may your visit be the holy dawn of a better destiny.

S5O e 1t.
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Also present: Charles Moyer, Secretary
Manuel Ventura, Deputy
Secretary
THE COURT,

composed as above,

gives the following Advisory Opinion:

1. The Government of Peru, by note received April 28, 1982, requested the
instant advisory opinion of the Inter-American Court of Human Rights.

2. By notes dated April 28, 1982, the Secretary, in accordance with a
decision of the Court, acting pursuant to Article 52 of its Rules of Proce-
dure, requested observations from all the Member States of the Organization
of American States as well as, through the Secretary General, from all of the

organs referred to in Chapter X of the Charter of the OAS.

. & The President of the Court fixed August 15, 1982 as the time-limit for
the submission of written observations or other relevant documents.

4. Responses to the Secretary's request were received from the following
States: (Costa Rica, Dominica, Dominican Republic, Ecuador, St. Vincent and
the Grenadines and Uruguay. In addition, the following OAS organs responded:
the General Secretariat, the Inter-American Commission on Human Rights, the
Inter-American Juridical Committee, the Pan American Institute of Geography
and History and the Permanent Oouncil. The majority of the responses in-
cluded substantive observations on the 1ssues raised in the advisory opinion.

e Furthermore, the following organizations offered their points of view
on the request as amicl curiae: the Inter-American Institute on Human
Rights, the International Human Rights lLaw Group, the International League
for Himan Rights & the Lawyer's Committee for International Human Rights, and
the Urban Morgan Institute for Human Rights of the University of Cincinnati

College of lLaw.

6. The Court, meeting in its Sixth Regular Session, set a public hearing
for Friday, September 17, 1982 to receive the oral arguments that the Member
States and the organs of the OAS might wish to give regarding the request for
advisory opinion.

i In the course of the public hearing, oral arguments were addressed toO
the Court by the following representatives:



THE ORGANIZATION OF AMERICAN STATES -

The purposes of the Organization of American States {OAS).are to strengthen the peace and
security of the Hemisphere: to prevent pﬂssnbie causes of difficulties and tp ensure the pactfm
_seftlemnent of disputes that may arise among the memt}er states; to prowde tor common action
-.on the part of those states in the event ot aggression; to seek the satution of political, juridicat,
and gconamic problems that may arise among them: and to promots, by cooperative action.
their economic, social, and cultural development. | .

To achieve these objectives, the OAS acts through the General Assem t}ly the Meeting of
Cansultation of Ministers of Foreign Affairs; the three Councils (the Permanent Council, the
Inter-American Economic and Social Council, and the Inter-American Council for Education,
Sciance, and Cultura); the Inter-American Juridical Committee; the Inter-Amernican Comrmis-
sicn on Human Rights;, the Geoneral Sccretariat, the Specialized Conferences; and the
Speciatized Organizations.

The General Assembly holds regular sessions once a year and special sessions when
circumstances warrant. The Meesting of Consultation’is convened to consider urgent matters of
commaon interest and to serve as Organ of Consultation in the application of the Inter-American
Treaty of Raciprocal Assistance (known as the Rie Treaty}, which s the maininstrument for joint
action in the event of aggression, Tha Permanent Council takes cognizance of matters retarred
to it by the General Assembly or the Meeting of Consultation and carries out the decisions of
both when their implementation has not been assigned to any other body;, monitors the
maintenance of friendly relations among the members states and the observance of the
standards governhing General Secretariat operations; and, in caertain instances specified in the
Charter of the Organization, acls provisionally as Organ of Consuitation under the Rio Treaty.
The other two Councils, each of which has a Permanent Executive Committee. organize inter-
Amearican action in their areds and hold regular meetings once a year. The General Sécretariat is
the central, permaneant organ of the OAS. The headqltarters of both the Permanent Council and
the General Secretanal is in Washington, D.C. |

. The Organization of American States is the oldest regional socisty of nations in the world,
dating back to the First International Conference of American States. held in Washington, D.C.,
which on Aprii 14, 1890, established the Internationat Union of American Republics. When the
United Nations was established, the QAS joined it as a regional-organization. The Charter
governing the OAS was signed in Bogota in 1948 and amended by the Protocol of Buenos Aires,
which entered into force in February 1970, Today the QAS is made up of thirty-one member
states.

‘MEMBER STATES: Antigua and Barbuda, Argentina, The Bahamas, Barbados, Bolivia, Brazil,
Chile, Colombia. Costa Rica, Cuba, Dominica, Dominican Repubilic, Ecuador, El Salvador,
Grenada, Guatemala, Haiti, Honduras, Jamaica. Mexico, Nicaragua, Panama, Paraguay, Peru,
Saint Lucia, Saint Vincent and the Grenadines, Suriname, Trinidad and Tebhago, United States,
Uruguay Venezuela.
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