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5. On February 23, 1989, the Comumission again repeated its request to the
Government of Pert for information.

6. In a note of May 31, 1989, the complainant repeated his request that the
Commission implement Article 42 of its Regulations, the gravity of the violation
committed by the Peruvian State and to the need for the Commission to take a
decision that would permit the identification and/or punishment of those
responsible for the reported disappearances, since the action had been initiated in
August 1987 and up to the time of the note no resolution had been issued, even
though these were cases of disappeared persons.

7. The Commission made its fourth request for information to the
Government of Pert on June 9, 1989, pursuant to article 42 of its Regulations.

8. In a note of June 26, 1989, the Government of Pert responded to the
Commission's request for information, indicating that the following measures had
been taken: ’

In Official Letters Nos. 041-88 and 039-88-MP-FN-OGDH-D of January
21, 1988 and January 19, 1988, respectively, the National Penitentiary Institute
was asked to report whether the citizens in question were confined in any penal
institution in the Republic or if they had been in the past; no answer has been
received to date.

In Official Letter No. 011-88-MP-FN-OGDH-D of January 19, 1988 the
39th Provincial Criminal Prosecutor's Office of Lima was asked for information
on the events that took place at the San Juan Bautista Penal Prison.

Official Letter No. 14-88-39°FPPL of February 25, 1988 was received
stating that the information requested could not be provided because it fell
within the competence of another jurisdiction: the Callao Judicial District.

In Official Letter No. 137-89-MP-FN-OGDH-D of March 21, 1989,
information was requested from the Senior Chief Prosecutor (Fiscal Superior
Decano) of Callao Judicial District, who is responsible for the present status of
the investigation, but no response has been received to date.

9. In a note of July 20, 1989, the Commission transmitted to the
complainant the relevant parts of the information provided by the Government of
Perti and asked him to submit his observations or comments within 45 days.

10.  On September 25, 1989, during its 76° session, the Commission heard the
complainant's legal representative, who referred to the facts that prompted the
complaint, who stated that when the mutiny took place in the prison of Lima, there
had been a greatly disproportionate relationships between the rebellion and the
military, who attacked with rockets, plastic explosives, dynamite, artillery and

-
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machine guns, and that, according to witnesses the prisoners were shot even though
they had surrendered.

The complainant's legal representative also pointed out that the petition for
habeas corpus was rejected by every authority. He finally asked the Commission to
issue a resolution condemning the Government of Per and that the case be
submitted to the Inter-American Court of Human Rights.

During: the hearing, the Chairman of the Commission gave the floor to the
Representative of the Government who stated that he would not make any
comments.

11.  Inits note No. 7-5-M/119 of September 29, 1989, the Government of Peri
advised the Commission as follows:

With respect to case No. 10.078, it is public knowledge that it is the
subject of a judicial proceeding in the military judicial system of Peru in
accordance with the laws in effect. It should be pointed out that the

- remedies of the domestic jurisdiction of the State have not been exhausted
and, therefore, it would be advisable for the IACHR to await until they are
before issuing a final judgment on the case.

12.  That letter was transmitted by the Commission to the complainant on
October 10, 1989, with the request that he send in his observations on the
Government's reply within 30 days so that they could be considered by the
Commission at its next regular session.

13.  On September 13, 1989, the complainant presented his observations on
the Government's reply, referred to in section 8, above. Those observations are as
follows:

a) In its reply, the Peruvian Government reports on the actions
it has taken to determine the whereabouts of wronged parties. It should
noted that that action was taken by the General Human Rights Office of
the National Public Prosecutor, which is apparent from the acronyms at
the top of those letters.

b)  That office, which is part of the Public Prosecutor's office, an
autonomous agency, receives and processes complaints and charges in
cases of violations of fundamental human rights; it has no jurisdictional
authority, but only an administrative function.

c) After analyzing that letter, we can state specifically as
follows:

The official letters sent to the National Penitentiary Institute on
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January 19 and 21, 1988 are irrelevant because on July 10 and 19,
1986, that Institute sent to the Trial Judge of the 21st Investigative
Court of Lima the list of surviving inmates of the "San Juan
Bautista" (El Front6n) prison who at that point were being held in
other prisons or laid up at medical facilities because of the injuries
they sustained during the events at that prison.

Those letters include the records of the wronged parties, which
show that they were inmates of the prison which was demolished
during the events of June 18, 1986. We should point out that this
letter was known to the Provincial Prosecutor's Office of Lima and
to the National Public Prosecutor.

We should note that this information is attached in the habeas
corpus record which serves as the basis for this (international)
proceeding.

The official letters transmitted to the 39th Provincial Prosecutor's
Office of Lima, the official letter of response, and the official letter
the Office of the Senior Chief Prosecutor of the Province of Callao
were sent in the knowledge that, on that date, the 3rd Provincial
Prosecutor's Office of Callao had refrained from filing any formal
complaint to the Judiciary concerning the events at the "El Frontén"
prison, and had referred what had been done to the Office of the
Senior Chief Prosecutor of Callao, to which the letter referred to in
the Government's reply was addressed. On November 16, 1986, the
Senior Chief Prosecutor of Callao forwarded the report to the First
Chief Prosecutor's Office of that city in official letter No. 185-86,
which bears the number 74-86. It was subsequently sent on to the
General Directorate of Complaints and charges of the Public
Prosecutor's Office in official letter N0.202-87-MP/IFSPC of
September 4, 1987. To date that General Directorate, which belongs
to the Public Prosecutor's Offices has not acted on the complaint.

d) We have now learned that in the Special Court of Military
Justice there exists a judicial proceeding on the events that befell the "San
Juan Bautista" (El Frontén) prison. We have been denied access to that
proceeding and have good reason to assume that the case has been closed
without anyone being identified as responsible and no punishment
imposed. '

On the basis of all the foregoing, we must conclude that it has been
convincingly demonstrated that all remedies at every instance under
domestic law have been exhausted with respect to the petition for habeas
corpus which provides the basis for this international proceeding.
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That such action as the Peruvian Government may have taken to locate
the victims has proven ineffective and, moreover, the Government offers
no assurance that the investigation will be pressed or any punitive
measures taken against the culprits if discovered, and hence the
provisions of Art. 46.2.c of the American Convention on Human Rights
apply in keeping with Arts. 37.2.c and 37.3 of the Commission's

Regulations.

To argue today --that is, more than three years after the events at El
Frontén prison-- that the investigation continues only reinforces the
existence of "unwarranted delay."

Lastly, we request that the observations in the reply made by the Peruvian
Government be taken as made so that they may be dxscussed in the
meeting referred to in your communication.

First petition: We request that, pursuant to Art. 42 of the Commission's
Regulations, the facts reported in the petition be presumed true inasmuch
as the Peruvian Government has not complied with the requirement of
providing the information requested within 120 days as prescribed in that
article.

Second petition: We request that, when the Commission has formed its
opinion of it, this case be brought before the Inter-American Court of
Human Rights so that it may proceed in accordance with its functions.

14. In a note of October 13, 1989, the Commission transmitted to the
Government of Peri the observations of the complainant with the request that it
provide all reports deemed relevant to this case within 30 days.

15.  On October 30, 1989, the complainant requested that the Commission
extend the time in which he was required to send his observations on the
Government's reply of September 29, 1989, because the note transmitted by the
Commission contained a partial transcription of the reply. This request was
granted, the complainant being given a term of 60 days.

16. In anote of February 9, 1990, the Commission asked the Government of
Per for the following information:

1. Whether the remedies of Peri's domestic jurisdiction had been
exhausted and, if not, which authorities remained to be appealed to.

2. The date on which the trial began in the military court and its
current procedural status.

3. Whether it had been possible to determine the whereabouts of
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Victor Neira Alegrfa, Edgar Zenteno Escobar and William Zenteno
Escobar.

17.  Inits note, the Commission advised the Government that its information
was needed within 30 days so that it could be considered in the next meeting; but
long after this term has expired no information whatever has been received.

18.  On February 15, 1990, the complainant sent his observations on the
Government's reply, reviewed in paragraph 11, above. These observations are as
follows:

L

a) It is inaccurate to say that judicial action is publicly known to be in
process on the events in the San Juan Bautista (Frontén) prison. Neither
the relatives, the National Public Prosecutor, nor any civilian person
whatever has had any word of the opening of an investigation into those
events: in any case, it is for the State to show that public notice has been
given of that proceeding.

b) The domestic remedies pursued must necessarily possess the
quality of PROPRIETY. The facts charged are based on the exhaustion of
the domestic remedies, in the form of habeas corpus --the DOMESTIC
REMEDY par excellence-- which was invoked in the wake of the events at
the San Juan Bautista prison.

This protective remedy was exhausted with the ruling handed
down by the Court of Constitutional Guarantees of Perd, the highest and
final arbiter of issues of domestic law, which said that:

“... the Tribunal of Constitutional Guarantees confines itself to the
finding that the ruling of the Supreme Court of Justice appealed against is
irreversible."

) Therefore, under Art. 305 of the Political Constitution of Pert and
Art. 39 of Law 23506 on Habeas Corpus and Amparo, we appealed to the
Inter-American Commission on Human Rights as the channel for access to
the international body of jurisdiction: THE INTER-AMERICAN COURT
OF HUMAN RIGHTS.

Another possible domestic remedy was an investigation by the
Office of the Government Attorney of the events that befell that prison.
As the Commission was advised at the time, that the investigation
revealed an "unwarranted delay,” and on September 4, 1987, a complaint
was filed against the Prosecutor for not having brought a formal criminal
charge.

S —
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2. MILITARY COURT

‘a) Under domestic law the military courts have competence in the

following cases:
a.l  Offenses described in the Code of Military Justice.

a.2 In cases of common crimes, when both the accused and the vicim
are members of the armed forces.

a.3  The facts charged took place in a foreign war.

b) The foregoing circumstances must obtain for a military court to
assume competence, or otherwise there would occur a violation of another
of the principles of DUE PROCESS, which, therefore, makes inappropriate
the "available domestic remedy" advocated by the respondent State.

c) Moreover, it is for the Peruvian Government to show that that
process has been launched and is in motion. This it has not done,
especially if the requisite verification has been made impossible by denial
to us of formal access to the process, so that we had to ask the National
Public Prosecutor to request a report. If that process does exist, neither has
access to it been granted nor has any notice of it ever been given, which
violates the internationally established right to an effective remedy.

d)  Lastly, the rule on which the Military Justice System (DS. 006-86-
JUS) relied to justify its trying the case contains a defect that makes it
unconstitutional and, besides, violates the American Convention on
Human Rights, in pronouncing the prison in question a "restricted
military area” and therefore beyond any civilian jurisdiction.

IN VIEW OF ALL THE FOREGOING,

Having demonstrated that the arguments presented by the

- Peruvian Government are devoid of any real or legal basis,

The Inter-American Commission and Court of Human Rights both
having competence ratione loci by virtue of the fact that Perti is a party to

- the Convention and has recognized the competence of the two

supranational organs and, moreover, the acts considered violate
fundamental rights spelled out in the Convention.
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WE REQUEST

That the observations on the responses of the Government be taken
as made and that, the procedure having been exhausted, the present case
be submitted to the competence in contentious matters of the Inter-
American Court of Human Rights, to which end we ratify our initial
complaint in every particular.

Lastly, we enclose copies of the rulings handed down in the habeas
corpus proceeding.

19. In a note of February 20, 1990, the Commission transmitted the
complainant's observations to the Government with the request for a reply within 30
days, which at this writing has not been received.

CONSIDERING:

1. That the petition in case 10.078 meets the formal requirements for
admissibility established in Art. 46 of the American Convention on Human Rights,
to which Perti is a party, and Art. 32 of the Commission's Regulations.

2. That the processing of the petition in the Commission and the terms
established in Art. 34 of the Regulations have been completed.

3. That, as provided in Art. 44 of the Convention, the Commission is
competent to examine the materials of the case, which involves presumed violations
of rights stipulated in the Convention: Art. 4, the right to life; Art. 7, the right to
personal liberty, and Art. 25, the right to judicial protection.

4. That the petitioner has pursued and exhausted the remedies under
domestic law in accordance with generally recognized principles of international
law, as required in Art. 46.1.a of the Convention and Art. 37.1 of the Commission's
Regulations. In this regard, as stated in the present report, the petitioner took the
following judicial steps:

i) On July 16, 1986, the complainant petitioned for a writ of habeas corpus
for the forced disappearance of Victor Neira Alegrfa, Edgar Zenteno Escobar and
William Zenteno Escobar in the wake of the quelling by the Armed Forces of a
mutiny that took place on June 18, 1986, in the San Juan Bautista prison. He based
this petition on paragraphs 7, 13 and 14 in Art. 12 of Law N 23056 on Habeas
Corpus, which states that kidnapping, solitary confinement, and denial of the right
to legal counsel violate or threaten individual liberty.

ii)  On July 17, 1986, the Twenty-first Court of Investigation of Lima, which
was hearing the case, pronounced the petition inadmissible.
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iii)  The petitioner appealed against this judgment to the Eleventh Court of
Appeals of Lima, which upheld the appealed judgment by majority on August 1 of
the same year.

iv)  Afterwards an appeal for a declaration of nullity was filed with the
Supreme Court of Criminal Justice, which on August 25 ruled that "there is no
nullity in the decision on the petition for habeas corpus.”

v)  Finally, the petitioner filed an appeal for annulment with the Supreme
Court of Justice, which on December 5, 1986, ruled that "the judgment remained
unalterable.”

5. That, in the judgment of the Commission, the complainant has
demonstrated that he has pursued the remedies of domestic jurisdiction through all
stages as prescribed by the laws of Perti, and the Commission has stated on different
occasions that in cases of disappearance the petition for habeas corpus is sufficient
basis for taking all domestic remedies as exhausted if the disappeared persons
remain unfound, for this is the appropriate remedy for such cases (Cf. the Veladsquez
Rodriguez case). The Inter-American Court of Human Rights has come to the same
conclusion, holding that habeas corpus is the appropriate judicial instrument for
establishing the legality of depriving a person of his liberty, and is essential "...to
oversee respect for life and physical integrity, to prevent his disappearance or the
impossibility of determining the place in which he is being held, and to protect him
against torture or other cruel, inhuman or degrading treatment or punishment.” 1
Moreover, the Commission accepts the arguments of the complainant inasmuch as
this particular appeal was not contested by the Government of Perii in the
international proceeding,.

6. It may further be noted that the obligation of the States Parties to the
Convention to make judicial resources available to victims of violations of human
rights must not be viewed as a mere formality, and the possibility of obtaining
aremedy must be examined in each case. In Art. 25.1 the Convention states that
"every person has the right to simple and prompt recourse, or any other effective
recourse, to a competent court or tribunal ..." In the present case the complainant
showed that he had exhausted the appropriate recourse of habeas corpus, but this
failed to yield the result for which it was created, since the whereabouts of the
victims is unknown. Habeas corpus has proven to be insufficient in this case, and
because of this we must conclude that the victim has no other effective recourse, to a
competent court or tribunal for protection against acts that violate his fundamental
rights recognized by the Constitution or laws of the State or by this Convention.
Moreover, the establishment of the Permanent Court of Instruction of the NAVY
("Tribunal Permanente de Instruccién de la Marina") does violate article 8.1 (natural
judge) of the Convention.

~ 1 Advisory Opinion of the Inter-American Court of Human Rights, OC-8/87, par. No. 35.
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7. Regarding the Government's reply stating that the domestic jurisdiction
has not been exhausted, the following may be said:

i) That the Government, as shown in the preceding paragraphs, responded
to the Commission's requests for information beyond the time within which it had
been asked to do so, and the information provided was not responsive to the
Commission's questions.

ii) In its reply of June 26, 1989, the Government referred only to inquiries
requesting information from different authorities, and mentioned also that the Office
of the Senior Chief Prosecutor of Callao Judicial District, in charge of the
investigation, had not replied.

iii)  In its second reply, the Government referred to domestic remedies in
general, confining itself to the remark that it was public knowledge that a judicial
proceeding was in progress in the military judicial system and that, therefore, the
domestic remedies had not been exhausted, though without saying which domestic
remedies remained to be exhausted, nor the date on which that proceeding had been
started or the stage it had now reached, or whether anybody had been charged.
From which we can infer that the requirement of Article 25.1 of the Convention has
not been fulfilled, because the process indicated neither represents by itself the
effective recourse required by the article, nor allows the victims to participate
actively in that process to defend their rights. This communications seems to be a
evasive response with only purpose of avoiding a decision by the Commission.
Considering, that the process must be dealt with in a governmental institutions, the
government can not refer to it vaguely without attacking the principle of good faith
that must be protected in every procedure, including an international one.

8. That the complainant presented his observations on the Peruvian
Government's second reply in writing on February 15, 1990, and in them reiterated
the basis for exhaustion of the domestic remedies to his initial complaint and
objected that "it is inaccurate to say that the existence of a judicial process in
connection with the events at the San Juan Bautista prison is a matter of public
knowledge" for "notice of the opening of an investigation into the said events has
not been given either to the relatives or to the National Public Prosecutor, or to any
civilian who might have initiated an investigation of the mentioned acts," and "in
any case the burden of showing that Public notice of the proceeding has been given
would lie on the State complained against." The Commission considers that it is for
the defendant Government that alleges the exception to show that remedies in its

domestic legal system remain unexhausted, 1 and the existence of a proceeding is in
progress, pursuant to paragraph 2, Art. 37 of the Commission's Regulations.

1 Such was the ruling of the Inter-American Court of Human Rights in its judgment of June 26, 1987,
in the Veldzquez Rodriguez case. Cf. Preliminary exceptions, par. 88.
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9. That the measures taken by the Government of Pert have proved
insufficient inasmuch as, almost four years after the disappearance of Victor Neira
Alegrfa, Edgar Zenteno Escobar and William Zenteno Escobar, it has not been
possible to establish their whereabouts or the perpetrators of the violation. This
gives the Commission grounds for concluding that there has been an unwarranted
delay in the administration of justice and that the Government has failed in its
obligation to investigate properly every situation in which human rights protected
by the Convention are violated.

10. The Commission does not judge the validity of the complainant's
observations about the competence of the Military Court to officiate in the
proceeding referred to by the Government or the unconstitutionality of Decree
DS.006-86-JUS declaring the San Juan Bautista prison a "restricted military area"
because they are not needed for consideration of the violations charged in the initial
complaint. However, it cannot help but note that the restriction of certain rights and
liberties during states of emergency does not mean "...that the suspension of
guarantees includes temporary suspension of the Rule of Law or authorizes those in
power to stray in their actions from the legality to which they are at all times

bound." 1 No right may be suspended or restricted except in the presence of the
strict conditions referred to in Art. 27 of the Convention ("...war, public danger, or
other emergency that threatens the independence or securlty of a State..."), and even
supposing the presence of these conditions, there is a category of rights that can
never be suspended, which are, among others, the right to life, the right to personal
integrity, and the judicial guarantees needed for the protection of those rights.

11.  That the facts that actuated the complaint are not such as to lend
themselves to friendly settlement, nor have the parties requested this procedure,
provided for in Art. 48.1.f of the Convention and Art. 45 of the Commission's
Regulations.

12.  That, in view of the inapplicability of the friendly settlement procedure,
the Commission must give effect to the provisions of Art. 51.1 and set forth its
opinion and conclusions on the question submitted for its consideration.

13.  That the Government of Peri deposited its instrument recognizing the
competence of the Inter-American Court of Human Rights, pursuant to Art. 62 of the
Convention, on January 21, 1981,

1y, Advisory Opinion, Inter-American Court of Human Rights OC-8/87, par. 24.
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THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

RESOLVES:

1. To.declare that the complaint of the present case is admissible.
2. To declare that a friendly solution to the present case is inappropriate.

3. To declare that the government of Perd has not fulfilled its obligations
with respect to human rights and the guarantee imposed by articles 1 and 2 of the
Convention.

4. To declare that the government of Pert has violated the right to life
recognized in article 4, the right to personal liberty enshrined in article 7, the judicial
guarantees of article 8, and the right of judicial protection found in article 25, all
from the American Convention of Human Rights, as a consequence of the acts
whichoccurred in the San Juan Bautista Prison, in Lima, on June 18, 1986, that led to
the disappearance of Victor Neira Alegrfa, Edgar Zenteno Escobar, and William
Zenteno Escobar.

5. To formulate the following recommendations for the government of
Peri (Convention article 50.3 and article 47 of the Inter-American Commission on
Human Rights' Regulations):

a. Perti must fulfill articles 1 and 2 of the Convention adopting an
effective recourse that guarantees the fundamental rights in the
cases of forced or involuntary disappearance of individuals;

b. Conduct a thorough, impartial investigation into the facts object of
the complaint, so that those responsible may be identified, brought
to justice and receive the punishment prescribed for such heinous
acts, and determine the situation of the individuals whose
disappearance has been denounced;

c. Adopt the necessary measures to prevent similar acts from
occurring in the future; '

d. Make necessary reparations for the violations of rights previously
indicated and pay just indemnity to the victims' families.
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6. To transmit the present report to the Government of Perd so that the
latter may make any observations it deems appropriate within ninety days from the
date it is sent. Pursuant to Art. 47.6 of the Commission's Regulations, the parties are
not authorized to publish the present report.

7. To submit the present case to the Inter-American Court of Human
Rights unless the Government of Perti solves the matter within the 3 months allotted

in the previous paragraph.

CDH/3697-1
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ADDITIONAL PROTOCOL TO THE AMERICAN CONVENTION ON
HUMAN RIGHTS IN THE AREA OF ECONOMIC
SOCIAL AND CULTURAL RIGHTS
“PROTOCOL OF SAN SALVADOR"

Signed at San Salvador, El Salvador, on November 17, 1988, at
the Eighteenth Regular Session of the General Assembly

ENTRY INTO FORCE: When eleven States have deposited their respective
instruments of ratification or accession.

DEPOSITORY: OAS General Secretariat (Original instrument and
ratifications).

TEXT: OAS Treaty Series, No. 69.

UN REGISTRATION:

SIGNATORY COUNTRIES DEPOSIT OF RATIFICATION

Dominican Republic...............
Ecuador.........covvinenieiirinnnenes

1/ Venezuela.........covvenevrennnnnnne

All of the States on the above list signed the Protocol on November 17, 1988,
with the exception of the ones pointed out by notes.

1/ Venezuela:
Signed on January 27, 1989, at the General Secretariat of the OAS.




