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o f suc h threat, this remedy may not be restricted or abo Lí shed ,
The interested party or another persoo in his beha1f is entit1ed
to seek these remedies.

156. Moreover, pro1onged iso1ation and dep r í.vatí.on of commun í ca t Ion are in
themselves cruel and inhuman treatment, harmful to the psychological and
moral integri ty of the pe r son and a violation of the right o f any detainee
to respect for his inherent dignity as a human being. Such treatment, there
fore, violates Article 5 of the Convention, which recognizes the right to the
integrity of the person by providing that:

l. Every person has the right to have his physical, mental, and
moral integrity respected.

2. No one shall be subjected to torture o r to cruel, inhuman,
or degrading punishment or treatment. All pe r sons deprived of
their liberty shall be treated with respect for the inherent dig
nity of the human persono

In addition, investigations into the practice of disappearances and the tes
timony of victims who have regained their liberty show that those who are
disappeared are often subjected to merciless treatment, including all types
of indignities, torture and other cruel, inhuman and degrading treatment, in
violation of the right to physical integrity recognized in Article 5 of the
Convention.

157. The practice of d í.aappe ar ance s often involves secret execution without
trial, followed by concealment of the body to eliminate any material evidence
of the crime and to ensure the impunity of those responsible. This is a fla
grant violation of the right to life, recognized in Article 4 of the Conven
tion, the first clause of which reads as follows:

l. Every person has the right to have his 1ife respected. This
right shall be protected by law and , in general, from the moment
of conception. No one shall be arbitrari1y deprived of his 1ife.

158. The practice of disappearances, in addition to directly vio1ating many
provisions of the Convention, such as those noted above, constitutes a radi
cal breach of the treaty in that it shows a crass abandonment of the values
which emanate from the concept of human dignity and of the most basic princi
ples of the inter-American system and the Convention. The existence of this
practice, moreover, evinces a disregard of the duty to organize the 8tate in
such a manner as to guarantee the rights recognized in the Convention, as set
out below.

XI

159. The Commission has asked the Court to find that Honduras has violated
the rights guaranteed to Manfredo velásquez by Articles 4, 5 and 7 of the
Convention. The Government has denied the charges and seeks to be absolved.

160. This requires the Court to examine the conditions under which a par
ticular act, which vio1ates one of the rights recognized by the Convention,
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can be imputed to a Sta te Party thereby establishing its internationa1 re~

spons ibil i t.y ,

161. Article 1(1) of the Convention provides:

Article l. Obligation to Respect Rights

1. The Sta tes Parties to this Convention unde r t ak e to r e spect;
the rights and freedoms recognized herein and to ensure to all
persons subject to their jurisdiction the free and full exerc ise
of those rights and freedoms, without any discrimination for rea
sons of race, color, sex, language, religion, political or other
op í.ní.on, national or social o r í.q í.n , economí.c status, birth, or
any other social condition.

162. This erc í cl,e specifies the obligation assumed by the States Parties in
re1ation to each of the r í.qht s protected. Eac h c1aim alleg ing that one of
t.hoae rights has been infringed necessarily í.mp.l í es that Article 1(1) of the
Conventiorl has also been Violated.

163. The Commission did not specifically allege the violation of Article 1(1)
of the Convention, but, that doe s not preclude the Court from applying í t ,
The precept contained therein constitutes the generic basis of the protection
of the rights recognized by the Convention and would be applicable, in any
case, by virtue of a general principle of law, í ura novit curia, on which
international jurisprudence has repeatedly relied and under which a court has
the power and the duty to apply the juridical provisions relevant to a pro
ceeding, even when the parties do not expressly invoke them ("Lotus",
Judgment No. 9, 1927, P.C.I.J q Series A No. 10, p. 31 and Eur. Court B.R.,
Handyside Case, Judgment of 7 December 1976, Series A No. 24, para. 41).

164. Article 1(1) is essential in determining whether a violation of the hu
man rights recoqn í.aed by t he Convention can be imputed to a State Party. In
effect, that article charges the Sta tes Parties with the fundamental duty to
respect and guarantee the rights recognized in the Convention. Any impair
ment of those rights which can be attributed under the rules of international
law to the action or omission of any public authority constitutes an act im
putable to the State, which assumes responsibility in the terms provided by
the convent íon.

165. The first obligation aasumed by the States Parties under Article 1(1)
is "to respect the rights and freedoms" re coqn Iz ed by the Convention. The
exercise of public authority has certain limits which derive from the fact
that human rights are inherent attributes of human dignity and are, there
fore, superior to the power of t he State. On anot.h er occasion, this Cour t
stated:

The protection of human rights, particularly the civil and po
litical rights set forth in the Convention, is in effect based on
the affirmation of the existence of certain inviolable attributes
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of the individual that cannot be legitimately restricted through
the exercise of governmental power. These are individual domains
that are beyond the reach of the State or to which the State has
but 1imited access. Thus, the protection of human rights must
necessari1y comprise the concept of the restriction of the exer
cise of state power (The Word "Laws" in Article 30 of the Ameri
can Convention on Human Rights, Adv i so ry Opinion OC-6/86 of May
9, 1986. Series A No. 6, para. 21).

166. The second obligation of the States Parties is to "ensure" the free and
full exercise of the rights recognized by the Convention to every person sub
ject to its jurisdiction. This obligation implies the duty of the States
Parties to organize the governmenta1 apparatus and, in general, all the
structures through which public power is exercised, so that they are capable
of juridically ensuring the free and full enjoyment of human rights. As a
consequence of this obligation, the States must prevent, investigate and
punish any violation of the rights recognized by the Convention and , more
over, if possible attempt to restare the right violated and provide compen
sation as warranted for damages resulting from the violation.

167. The ob1igation to ensure the free and fu11 exercise of human rights is
not fulfi11ed by the existence of a legal system designed to make it pos
sible to comply with this obligation -- it a1so requires the government to
conduct itself so as to effective1y ensure the free and fu11 exerc ise of
human rights.

168. The obligation of the Sta tes í s , thus, much more direct than that con
tained in Article 2, which reads:

Article 2. Domestic Legal Effects

Where the exercise of any of the rights or freedoms referred to in
Art ic1e 1 is not a1ready ensured by 1egis1ative or other provi
sions, the States Parties undertake to adopt, in accordance with
their constitutional processes and the provisions of this Conven
tion, such 1egislative or other measures as may be necessary to
give effect to those rights or freedoms.

169. According to Artic1e 1(1), any exercise of public power that violates
the rights recognized by the Convention is illega!. Whenever a State organ,
officia1 or public entity vio1ates one of those rights, this constitutes a
fai1ure of the duty to respect the rights and freedoms set forth in the Con
vention.

170. This conclusion is independent of whether the organ or officia1 has
contravened provisions o f internal law o r overstepped the 1imits of his
authority: unde r international Law a State is responsible for the acts of
its agents undertaken in their official capacity and for their omissions,
even when those agents act outside the sphere of their authority or violate
internal law.
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171. This p r í nc í p'l,e su í t s perfectly the nature of the Convention, which is
violated whenever public power í s used to inf r inge tbe rights recognized
there in. If acts of public power that exceed the State i s author i ty or are
illegal unde r its own laws were not considered to compromise that State' s
obligations under the treaty, the system of protection provided for in the
Convention would be illusory.

172. Thus, in principIe, any violation of rights recognized by the Convention
carried out by an act of public authority or by persons who use their posi
tion of authority is imputable to the State. However, this does not define
all the circumstances in which a State is obligated to prevent, investigate
and pun í sh human rights violations, nor all the cases in which the Sta te
might be found responsible for an infringement of those rights. An illegal
act which viola tes human rights and which is initially not directly imputable
to a State (for example, because it is the act of a private person or because
the person responsible has not been identified) can lead to international
responsibility of the State, not because of the act itself, but because of
the lack of due diligence to prevent the violation or to respond to it as
required by the Convention.

173. V~olations of the Convention cannot be founded upon rules that take
psychological factors into account in establishing individual culpability.
For the purposes of analysis, the intent or motivation of the agent who has
violated the rights recognized by the Convention is irrelevant -- the viola
tion can be established even if the identity of the individual perpetrator
is unknown. What is decisive is whether a violation of the rights recognized
by the Convention has occurred with the support or the acquiescence of the
government, or whether the State has allowed the act to take place without
taking measures to prevent it or to punish those responsible. Thus, the
Court's task is to determine whether the violation is the result of a State's
failure to fulfill its duty to respect and guarantee those rights, as re
quired by Article 1(1) of the Convention.

174. The State has a legal duty to take reasonable steps to prevent human
rights violations and to use the means at its disposal to carry out a serious
investigation of violations committed within its jurisdiction, to identify
those responsible, to impose the appropriate punishment and to ensure the
victim adequate compensation.

175. This duty to prevent includes all those means of a legal, political, ad
ministrative and cultural nature that promote the protection of human rights
and ensure tha t any violations are considered and trea ted as illegal acts,
which, as such, may lead to the punishment of those responsible and the ob
ligation to indemnify the victims for damages. It is not possible to make a
detailed list of all such measures, since they vary with the law and the con
ditions of each State Party. Of course, while the State is obligated to pre
vent human rights abuses, the existence of a particular violation does not,
in itself, prove the failure to take preventive measures. On the other hand,
subjecting a person to official, repressive bodies that practice torture and
assassination with impunity is itself a breach of the duty to prevent viola
tions of the rights to life and physical integrity of the person, even if
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that par t icular pe r son is not tortured or assassinated, or if those facts
cannot be proven in a concrete case.

176. The state is obligated to investigate every situation involving a vio
lation of the rights protected by the Convention. If the State apparatus
acts in such a way that the violation goes unpunished and the victim's full
enjoyment of such rights is not restored as soon as possible, the State has
failed to comply with its duty to ensure the free and full exercise of those
rights to the pe r sons within its jurisdiction. The same is true when the
State allows private persons or groups to act freely and with impunity to
the detriment of the rights recognized by the Convention.

177. In certain circumstances, it may be difficult to investigate acts that
violate an individual' s rights. The duty to investigate, like the duty to
prevent, is not breached merely because the investiga tion does not produce a
satisfactory resulto Nevertheless, it must be undertaken in a serious manner
and not as a mere formality preordained to be ineffective. An investigation
must have an objective and be assumed by the State as its own legal duty, not
as a step taken by private interests that depends upon the initiative of the
victim or his family or upon their offer of p roof , without an effective
search for the truth by the government. This is true. regardless of what
agent is eventually found responsible for the violation. Where the acts of
pri vate parties that violate the Convention are not Ser iously investiga ted,
those parties are aided in a sense by the government, thereby mak ing the
State responsible on the international planeo

178. In the instant case, the evidence shows a completeinability of the
procedures of the Sta te of Honduras, which were theoretically adequate, to
carry out an investigation into the disappearance of Manfredo Velásquez, and
of the fulfillment of its duties to pay compensation and pun í sh those re
sponsible, as set out in Article 1(1) of the Convention.

179. As the Court has verified above, the failure of the judicial system to
act upon the writs brought before various tribunals in the instant case has
been proven. Not one wri t of habeas corpus was procesaed , No j udge had
access to the places where Manfredo Velásquez might have been detained. The
criminal complaint was dismissed.

180. Nor did the organs of the Executive Branch carry out a serious investi
gation to establish the fate of Manfredo Velásquez. There was no investiga
tion of public allegations of a practice of disappearances nor a determina
tion of whether Manfredo Velásquez had been a victim of that practice. The
Commission' s requests for information were ignored to the point that the
Commission had to presume, under Article 42 of its Regulations, that the
allegations were true. The offer of an investigation in accord with Resolu
tion 30/83 of the Commission resulted in an investigation by the Armed For
ces, the same body accused of direct responsibility for the d í sappear ances,
This raises grave questions regarding the seriousness of the investigation.
The Government often resorted to asking relatives of the victims to present
conclusive proof of their allegations even though those allegations, because
they involved crimes against the person, shouLd have been investigated on
the Government's own initiative in fulfillment of the State's duty to ensure
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public order. This is especially true when the allegations refer to a prac~

tiee earried out within the Armed Forees, whieh, because of its na tu re , is
not subject to private investigations. No proceeding was initiated to estab~

lish responsibility for the disappearance of Manfredo Velásquez and apply
punishment under internal law. All of the above leads to the conclusion that
the Honduran authorities did not take effective action to ensure respect for
human rights within the jurisdiction of that State as required by Art icle
1(1) of the Convention.

181. The duty to investigate facts of this type continues as long as there
is uncertainty about the fate o f the person who has disappeared. Even in
the hypothetical case that those individually responsible for crimes of this
type cannot be legally punished unde r certain circumstances, the State is
obligated to use the means at its disposal to inform the relatives of the
fate of the victims and , if they have been killed, the location of their
remains.

182. The Court is conví nced , and has so found, that the disappear ance of
Manfredo Velásquez was carried out by agents who acted under cover of public
authority. However, even had that fact not been proven, the failure of the
State apparatus to act, which is clearly proven, is a failure on the part of
Honduras to fulfill the duties it assumed under Article 1(1) of the Conven
tion, which obligated it it to ensure Manfredo Velásquez the free and full
exercise of his human rights.

183. The Court notes that the legal order of Honduras does not authorize such
acts and that internal law defines them as crimes. The Court also recognizes
that not all levels of the Government of Honduras were necessarily aware of
those acts, nor is there any evidence that such acts were the result of of
ficial orders. Nevertheless, those circumstances are irrelevant for the
purposes of establishing whether Honduras is responsible under international
law for the violations of human rights perpetrated within the practice of
disappearances.

184. According to the prí.nc í.p'l.e of the continuity of the State in interna
tional law, responsibility exists both independently of changes of government
over a period of time and continuously from the time of the act that creates
responsibility to the time when the act is declared illegal. The foregoing
is also valid in the area of human rights although, from an ethical or polit
ical point of view, the attitude of the new government may be much more re
spectful of those rights than that of the government in power when the vio
1ations occurred.

185. The Court, therefore, conc1udes that the facts found in this proceeding
show that the State of Honduras is responsib1e for the invo1untary disappear
ance of Angel Manfredo Ve1ásquez Rodríguez. Thus, Honduras has violated Ar
tic1es 7, 5 and 4 of the Convention.

186. As a resu1t of the disappearance, Manfredo Ve1ásquez was the victim of
an arbitrary detention, which deprived him of his physica1 liberty without
legal cause and without a determination of the 1awfulness of his detention



74

by a judge or competent tribunaL Those acts directly violate the right to
personal liberty recognized by Article 7 of the Convention (supra 155) and
are a v í o l.a t Ion imputable to Honduras of the duties to respect and erisur e
that right under Article 1(1).

187. The d í aappe ar ance of Manfredo Velásquez violates the right to personal
integrity recognized by Article 5 of the Conv en t í on (supra 156). First,
the mere subjection of an individual to prolonged í so Lat.Ion and deprivation
of commun í ca.t íon í s in i tself cruel and inhuman treatment which harms the
psychological and moral integrity of the pe r son , and vio1ates the right of
every detainee under Article 5 (1) and 5 (2) to treatment respectfu1 of h í s
dignity. Second, although it has not been direct1y shown that Manfredo Ve
lásquez was physica11y tortured, his kidnapping and imprisonment by govern
mental authorities, who have been shown to subject detainees to indignities,
crue1ty and torture, constitute a failure of Honduras to fulfil1 the duty
imposed by Article 1(1) to ensure the rights unde r Article 5(1) and 5(2) of
the Convention. The guarantee of physica1 integ rity and the right of de
tainees to treatment respectful of their human dignity require Sta tes Parties
to take reasonable steps to prevent situations which are truly harmfu1 to the
rights protected.

188. The above reasoning is applicable to the right to life recognized by
Article 4 of the Convention (supra 157). The context in which the disap
pearance of Manfredo Velásquez occurred and the lack of knowledge seven years
later about his fate create a reasonable presumption that he was killed.
Even if there is a minimal margin of doubt in this respect, it must be pre
sumed that his fate was decided by authorities who systematically executed
detainees without trial and concealed their bodies in order to avoid punish
mento This, together with the failure to investigate, is a violation by
Honduras of a legal duty under Article 1(1) of the Convention to ensure the
rights recognized by Article 4 (1) • That duty is to ensure every person
subject to its jurisdiction the inviolability of the right to life and the
right not to have one's life taken arbitrarily. These rights imply an obli
gation on the part of Sta tes Parties to take reasonable steps to prevent
situations that could result in the vio1ation of that right.

XII

189. Article 63(1) of the Convention provides:

If the Court finds that there has been a violation of a right or
freedom protected by this Convention, the Court shall rule that
the injured party be ensured the enjoyment of his right or freedom
that was violated. It shall also rule, if appropriate, that the
consequences of the measure or situation that constituted the
breach of such right or freedom be remedied and that fair compen
sation be paid te the injured party.

Clearly, in the instant case the Court cannot order that the victim be guar
anteed the enjoyment of the rights or freedoms violated. The Court, however,
can rule that the consequences of the breach of the rights be remedied and
that just compensation be paid.
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190. During this proceeding the Commission requested the payment of compe n-:
sation, but did not offer evidence regarding the amount of damages or the
manner of payment. Neither did the parties discuss these matters.

191. The Court believes that the parties can agree on the damages. If an
ag reement cannot be r e aohed , the Court shall award an amount. The case
shall, therefore, rema in open for that purpose. The Court reserves the
right to approve the agreement and, in the event no agreement is reached, to
set the amount and order the manner of payment.

192. The Rules of Procedure establish the legal procedural relations among
the Commission, the State or States Parties in the case and the Court itself,
which continue in effect until the case is no longer before the Court. As
the case is still before the Court, the Government and the Commission should
negotiate the agreement referred to in the preceding par aq r aph, The re c í.p
ients of the award of damages will be the nex t--o fi-k in of the victim. This
does not in any way imply a ruling on the meaning of the word "part ies" in
any other context under the Convention or the rules pursuant thereto.

XIII

193. With no pleading t.o support an award of cost s , it is not proper for the
Court to rule on them (Art. 45(1), Rules of Procedure).

XIV

• THEREFORE,

COORT:

Rejects the preliminary objection interposed by the Government of Hon>
alleging the inadmissibility of the case for the failure to exhaust

legal remedies.

that Honduras has violated, in the case of Angel Manfredo Ve
Rodríguez, its obligations to respect and to ensure the right to
liberty set forth in Article 7 of the Convention, read in conjunc
Article 1(1) thereof.

that Honduras has violated, in the case of Angel Manfredo Ve
Rodríguez, its obligations to respect and to ensure the right to

set forth in Article 5 of the Convention, read in conjunc
Article 1(1) thereof.
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Unanimously

4. Declares that Honduras has violated, in the case of Angel Manfredo Ve~

lásquez Rodríguez, its obligation to ensure the right to life set forth in
Article 4 of the Convention, read in conjunction with Article 1(1) thereof.

Unanimous1y

5. Decides that Honduras is he reby required to pay fair compensation to
the next~of-kin of the victim.

By six votes to one

6. Decides that the form and amount of such compensation, failing agreement
between Honduras and the Commission within s í x months of the date of this
judgment, shall be settled by the Court and , for that purpose , retains jur
isdiction of the case.

Judge Rodolfo E. Piza E. dissenting.

Unanimously

7. Decides that the agreement on the form and amount of the compensation
shall be approved by the Court.

Unanimously

8. Does not find it necessary to render a decision concerning costs.

Done in Spanish and in English, the Spanish text being authentic, at the
seat of the Court in San José, Costa Rica, this twenty-ninth day of July,
1988.

(s)Rafael Nieto-Navia
President

(s)Héctor Gros Espiell

(s)Thomas Buargenthal

(s)Héctor Fix-Zamudio

(s)Rodolfo E. piza E.

(s)Pedro Nikken

(s)Rigoberto Espinal Irías

(s)Charle:;> Moyer
Secretary



DISSENTING OPINION OF JUDGE PIZA ESCALANTE

l. I would have had no reservation in approving the Judgment in its entire~

ty had point 6 been drafted as follows:

6. Decides that the form and amount of such compensation,
failing agreement between the partíes, with the interventíon of
the commí s s Ion , within s i x months of the date o f this judgment,
shall be settled by the Court and , for that pu rpose , retains
jurisdiction of the caSe.

I would even have concu r r ed with a less definitive decision to remit the
agreement to the parties, without referring to the Commission, as the Court
concluded in paragraph 191; but not with the conclusions of paragraph 192,
to which I also dissent.

2. My dissent is not on the mer í ts or the basic sense of that prov i s ion,
insofar as it reserves to the Court the final decision on the compensation
awarded in the abstract and leaves to par t í.e s the initiative to reach an
agreement within the time period stipulated, but only to the granting of the
status of parties for that purpose, which the majority vote gives the Com
miss ion, but not the assignees of the victim.

3. I dissent, therefore, in order to be consistent in my interpretation of
the convent í on and of the Regulations of the Commission and Rules of Pro
cedure of the Court, accord ing to which th~ only active party in the pro
caeding before the Court, in a substantive sense, is the victim and his as
signees, who possess the rights in question and are the beneficiaries of the
provis ions con tained in the Judgment, in keeping with Article 63 (L) of the
Convention, which specifically provides that

••• fair compensation be paid to the injured party.

The commí ss íon, an impartial and instrumental par ty comparable to a public
prosecu tor (Ministerio Público) in the inter-American system of protection
of human rights, is a party only in a procedural sense, as the prosecution,
and not in a substantive 01:' material sense, as beneficiary of the judgment
(Arts. 57 and 61, Convention; 19.b of the Regulations of the Cornmission¡ and
28 of the Statute of the Court).

4. This thesis regarding the parties in the proceeding before the Court is
sama that I have consistently urged, beginning with my Separate Opinions

the decisions of 1981 and 1983 in the Matter of Vívíana Gallardo et al.
, e.g., Decision of November 13, 1981, "Explanation of Vote" by Judge
, para. 8, and Decision of September 8, 1983, "Separate Vote" of Judge
, paras. 36, 39 and operative point No. 8, where I argued, ínter alía:

39. • •• in my judgment, the parties in the substantial sense are
State of Costa Rica as the "passive party," which is

with the víolations and i5 the eventual debtor of its rep-
••• and b)
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estimatory sentence, the victims •••• The Commission is not a party
in any substantial sense because it is not the holder of the rights
or the duties that might be or can be declared or constituted by
the ve rd i.c t ) ,

5. Although valid, the majority op í n Ion is deficient because it does not
recognize the assignees of Manfredo Velásquez as a party, in conformity with
Article 63 (1) of the Convention, and , a l so , insofar as what must be con
tained in the Judgment according to Article 45(2) and 45(3) of the Rules of
Procedure, which read as follqws:

2. Where the Court finds that there is a breach of the Conven
tion, it shall give in the same judgment a decision on the applica
tion of Article 63 (1) of the Convention if that question, after
being raised under Article 43 of these Rules, is ready for deci
sion; if the question is not ready for decision, the Court shall
decide on the procedure to follow. If, on the other hand , the
matter has not been raised under Article 43, the Court shall de
termine the period within which it may be presented by a party or
by the Commission.

3. If the Court is informed that an agreement has been reached
between the victim of the violation and the 8tate Party concerned,
it shall verify the equitable nature of such agreement.

6. In those Separate Opinions, 1 also explained my position regarding the
procedural relationship of the parties, that í s , not as beneficiary and
debtor, but rather as plaintiff and respondent in the proceeding, as follows:

40. • •• there is no valid reason to refuse to the victims, the
substantial "active party," their independent condition of "active
party" in the proceedings•••• in my judgment, the Convention only
bar s the individual from submitting a case to the Court (Art.
61(1». This limitation, as such, is, in the light of "the princi
ples, a "repugnant matter" (materia odiosa) and should thus be
interpreted restrictively. Therefore, one cannot draw from that
limitation the conclusion that the individual is also barred from
his autonomous condition of "party" in the procedures once they
have begun •••• (A)s concerns the Inter-American Commission, which
must appear in all cases before the Court ••• this is clearly a
sui generis role, purely procedural, as an auxiliary of the ju
diciary, like that of a "Ministerio Público" of the inter-American
system for the protection of human rights (Decision of September
8, 1983).

As 1 have said (supra 1), the fo reqo Lnq forces me to dissent to paragraph
192, insofar as it recognizes the Commission as the sole procedural party
other than the State or States .that participate in a case before the Court,
without recognizing the legal standing, even in a purely procedural sense,
of the victims or their assignees, among others.
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Artic1e 42. Discontinuance

Article 48

a case brought befare the Court by the Commission,
informed of a friend1y sett1ement, arrangement or

kind to provide a solution of the matter, it may,

in the foregoing means that I do not under stand or share the
the majority decision appears to reveal, in the sense that the

to this 1ast provision, it is obvious that if the "party" in
sett1ement were the Commission, it would be absurd that the

1ater have to obtain the opinion of the Commission in order to
case off its 1ist.

Regulations of the Commission

Rules of Procedure of the Court

1. When the Commission receives a petition or communication
alleging violation of any of the rights protected by this Con
vention, •••

Convention

Artic1e 45. Friendly Sett1ement

1. At the request of any of the parties, or on its own initia
Uve, the Commission sha11 place itself at the disposa1 of the
parties concerned, at any stage of the examination of a petition,
with a view to reaching a friend1y sett1ement of the matter on
the basis of respect for the human rights recognized in the Amer
ican Convention on Human Rights.

fe (It) shall place itself at the disposal of the parties con
cerned with a view to reaching a friendly settlement of the matter
on the basis of respect for the human rights recognized in this
Convention.

2.
the

7. In addition, I believe that if the Convention and the Rules of the Com~

mission and the Court generally authorize a friendly settlement both before
and after the case is brought to the Court, and this process is always con~

trolled directly by the victim with only the mediation or oversight of the
Commission, it makes no sense to authorize a direct agreement after the Court
has ordered, in the abstract, the payment of an indemnization, namí.nq the
Commission as the only party to deal with the State conce r ned rather than
the assignees of Manfredo Velásquez to whom the indemnization is owed. The
following provisions are self-explanatory:
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Commission, possibly, Ls in a better condition to oversee the interests of
the assignees of Manfredo Velásquez, o r that a spe c i f i c agreement between
the Government and the Commission could have the greater standing of an in~

ternational agreement.- Nevertheless, I hold as follows:

a. Regarding the first point, that the Court is required to apply the norms
o f the Convention and its Rules in conformity with their o rd í.na ry meaning.
In my op í.n í.on, the text of those norms does not suppo r t the interpretation
adopt.ed ,

b, I d í.d not mean to suggest at any time that the Commission should not
actively participate in the negotiation of an agreement with the Government
concerning the compensation ordered by the judgment. My draft specifically
recognized that and my willingness to accept a simple reference to "the
parties" implied the Commission's par t í.c i.pa t Ion, Of cour se , the Court has
reserved the right to confirm that agreement anyway (operative point 7,
adopted unanimously)o

Co Regarding the effectiveness of the agreement, 1 am not concerned whether
the legal framework is national or internationalo In either case the val id
ity and force of that agreement would derive f rom the Convention by virtue
of the judgment itself and the confirmation or formal approval of the Court,
which would be subject to execution at the international and the domestic
level, as expressly provided by Article 68(2) of the Convention in the sense
that

20 That part of a judgment that stipulates compensatory damages
may be executed in the country concerned in accordance with domes
tic procedure governing the execution of judgments against the
s tace ,

do In addition, it must be kept in mind that the period established in the
judgment is only s í x months, after which the Court shall hear the matter,
either to confirm the agreement of the parties (operative point 7) or to set
the amount of compensation and manner ofpayment (operative point 6) on the
motion of the Commission or the interested parties, as provided by Article
45(2) and 45(3) of the Rules cited above, according to which

2. 000 the Court shall determine the period within which it may
be presented by a party or by the Commissiono

3. If the Court is informed that an agreement has been reached
between the victim of the violation and the State Party concerned,
it shall verify the equitable nature of such agreement.

Rodolfo E. Piza Eo

Char les Moyer
Secretary



APPENDIX VII

PRESENT STATUS OF THE AMERICAN CONVENTION ON HUMAN RIGHTS

AMERICAN CONVENTION ON HUMAN RIGHTS
"PACT OF SAN JOSE, COSTA RICA"

Concluded at San José, Costa Rica on November 22, 1969, at the
Inter-American Specialized Conference on Human Rights

Entered into force on July 18, 1978

DATE OF DEPOSIT OF
SIGNATORY DATE OF INSTRUMENT OF RATIFI- DATE OF ACCEPTANCE OF
COUNTRIES SIGNATURE CATION OR AOHERENCE JURISDICCION OF COURT

Argentina 02/II/84 05/IX/84 05/IX/84
Barbados 20/VI/78 05/XI/8l
Bolivia 19/VII/79
Chile 22/XI/69
Colombia 22/XI/69 3l/VII/73 2l/VI/85
Costa Rica 22/XI/69 08/IV/70 02/VII/80
Dominican Rep. 07/IX/77 19/IV/78
Ecuador 22/XI/69 28/XII/77 24/VII/84
El Salvador 22/XI/69 23/VI/78
Grenada l4/VII/78 l8/VII/78
Guatemala 22/XI/69 25/V/78 09/III/87
Haiti 27/IX/77
Honduras 22/XI/69 08/IX/77 09/IX/8l
Jamaica l6/IX/77 07/VIII/78
México 24/III/8l

22/XI/69 25/IX/79
22/XI/69 22/VI/78
22/XI/69

Péru 27/VII/77 28/VII/78 21/1/81
Suriname l2/XI/87 12/XI/87 l2/XI/87
United States Ol/VI/77
Uruguay 22/XI/69 19/IV/85 19/IV/85

22/XI/69 09/VIII/77 24/VI/8l




